CHAPTER IV

RAWLSSTHEORY OF JUSTICE: A SUMMARY

Like most systematic philosophers, John Rawls insists that the parts of his theory can be properly
understood and validated only in the context of the coherent whole (for example, see 89 and 887 of
A Theory of Justice). Among philosophers thisisacommon, and al too often reflexive response to
valid criticism. In Rawlss case, however, the pleais well taken. His book contains a marvelously
integrated system of mutually reinforcing parts, and the thoughtful reader isinclined to conclude, with
Robert Nozick, that "it isimpossible to finish [Rawls's] book without a new and inspiring vision of
what a mora theory may attempt to do and unite, of how beautiful a whole theory can be" (1974,
p. 183).

Accordingly, the systematic integrity of Rawlsstheory of justice requires apresentation of ageneral
account of this theory. Unless the reader understands Rawls's basic theory, his position concerning
"Justice between generations” will beincomprehensible, and acritical examination of thisposition will
be unenlightening. The purpose of this chapter, then, is smply to make the remainder of the
dissertation intelligible to the reader who has not carefully read Rawlss A Theory of Justice. (The
reader who isfamiliar with Rawlsstheory may therefore elect to omit thischapter and to resumewith
Chapter V.) Once the basic theoretical substratum has been set

down inthis chapter, we will turn, in the next, to an exposition of Rawlss explicit views concerning
duties, rights, and justice to posterity. In the concluding chapters, Rawls's position concerning
posterity will be critically examined.

In the brief span of this exposition it will, of course, be impossible to convey the rich detail, broad
scope, and elegant structural coherence of Rawls's book. Moreover, | will have little opportunity to
present, and still less to examine, Rawlss numerous supporting arguments or the many critical
responses that have followed the publication of the book.! This chapter has been designed to serve
the purposes of thisdissertation. Rawlssbroader purposesare best set forth and advocated by Rawls
himself in his profound, provocative, and memorable book.

20. " Justice as Fairness': A Preliminary Assessment

Rawls'stask: an overview. "Justice as Fairness," as Rawls prefersto call histheory of justice, stands
apart from the work of contemporary mora philosophers. Unlike the logical positivists, and many of
their analytical successors, Rawls believes that moral discourse has an objective, rational, and
cognitive basis. Ethical controversy, he claims, may be more than a conflict of emotions, attitudes,
or prescriptions. In fact, unlike many contemporary moral philosophers, Rawlsisnot smply offering
"adescription of of ordinary meanings' (Rawls, p. xi), albeit hismethod and style have been favorably
influenced by hisfamiliarity with contemporary trends and techniquesin conceptual analysis. Findly,
Rawls is not content to confine himsef to "meta-ethical” descriptions of moral discourse and
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controversy, though his frequent second-order reflections upon the meaning and method of his
developing system are quite illuminating.

Contrary to the prevailing fashions of contemporary mora philosophy, Rawlshasprepared a careful,
coherent, empirically supported theory of substantive, normative, ethics (p. ix). In other words,
Rawlssprimary purposeisnot merely to describewhat philosophers, or ordinary usersof the English
language, arein fact doing when they use moral discourse or what they mean when they utilize such
words as"right," "duty," "good," "virtue," or "justice." His purpose, likethat of Plato and Aristotle
of old, isto discover and to determine substantive answersto such perennial moral questions as. "By
what principlesshould | direct my life?' "What should | livefor?' "What isajust community?"' "Why
should | be moral?' Thus, while "Justice as Fairness' is a departure from the predominant fashions
of contemporary mora philosophy, it is a the same time a return to issues that have been
conspicuous in the larger portion of the history of ethical thought.

Rawls's quest for the universal principles of justice involves severa subsidiary tasks. Prominent
among these: (a) he wishes to identify and explicate the general moral principles which seem to
underlie "well-considered" moral judgments in ordinary life. (The reader's task will be facilitated if
he keeps in mind that "judgments’ usually denotes particular, practica moral decisons, and
"principles’ refers to abstract and genera moral rules.) (b) He seeks to determine whether these
ordinary principles would be agreed to under fair conditions of objective deliberation and reflection
(hence, theterm "justice asfairness'). (¢) He wishesto demonstrate that acceptable "fair” principles
are practically workable and would lead to a just, stable, "well-ordered" socid arrangement in light
of theinformation availablefrom the socia sciences (Daniels, 1975, p. xiv). Findly (d), Rawlswishes
to determinewhether such awell-ordered ("just") society is" congruent™ with individua human good;
that is, whether ajust society would support and be supported by individuals whose personal lives
wereconducted according to "rational Lifeplans.” Throughout hisbook, Rawlssprevailing approach
is deontological, objective, socially oriented, and in the tradition of contract theory. | will next
examine these key conceptsin order.

Justice asfairnessisa deontological theory. Thedistinction between the Right and the Good isbasic
to Rawlss theory. He interprets these crucia terms as follows. The Right applies to actions and
circumstances in accordance with principles "which rational persons concerned to advance their
interests would accept in [a] position of equality to settle the basic terms of their association” (pp.
118-119). By The Good, Rawlsunderstandsthat if "an object hasthe propertiesthat it isrational for
someone with arational plan of lifeto want, then. . . itisgood for him. And if certain sorts of things
satisfy thiscondition for personsgenerally, then these things are human goods” (p. 399). (For afuller
development of the concept of Good, see Rawls, 861.) Inthe course of thischapter and beyond, both
of these concepts will undergo considerable elaboration and refinement.

It isimportant to note that Rawls, as a deontol ogist, holds that the Good is subordinate to the Right,

and thus, that the maximization of the Good is not sufficient to validate the rightness of an act or a
rule. Rawlsis clear and unequivocal about this:
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The principles of right, and so of justice, put limits on which satisfactions have vaue; they
impose restrictions on what are reasonable conceptions of one's good. In drawing up plans
and in deciding on aspirationsmen are to take these constraintsinto account. Henceinjustice
asfairness one does not take men's propensities and inclinations as given, whatever they are,
and then seek the best way to fulfill them. Rather, their desires and aspirations are restricted
from the outset by the principles of justice which specify the boundaries that men's systems
of ends must respect. We can express this by saying that in justice as fairness the concept of
right is prior to that of the good. A just socia system defines the scope within which
individuas must develop their aims, and it provides aframework of rights and opportunities
and the means of satisfaction within and by the use of which these ends may be equitably
pursued. The priority of justiceisaccounted for, in part, by holding that theinterestsrequiring
the violation of justice have no value. Having no merit inthe first place, they cannot override
itsclams. (p. 31)

The deontological standpoint is fundamenta to Justice as Fairness, and sets it irreconcilably apart
fromitssignificant rivals, utilitarianism and perfectionism. (For more on Rawlss distinction between
the right and the good, see 8§26, below).

Reason and experiencein moral inquiry. Unlikesuch"emotivists' asA. J. Ayer and C. L. Stevenson,
not to mention many other "non-cognitivists," Rawls believes that moral assertions have cognitive
meaning, that obj ectively sound arguments can be presented in behaf of certain moral beliefs, and that
objective empirical facts can be cited in support of such assertions and beliefs? Furthermore, as
Stuart Hampshire observesin his highly favorable review, Rawls believes that moral judgments can
be "shown to be instances of afew general principlesat work," and thus, we can "have an assurance
that our moral beliefs have arational foundation™ (1972, p. 34). Thus, both reason and experience
play important partsin effective moral deliberation. Rawls, of course, doesnot claimthat ethicsisjust
another social science. He does not, that isto say, deny the basic philosophical tenet that there are
fundamental differencesin kind between assertions of fact and value judgments. He does, however,
deny that the distinction isso complete that statements of fact have no relevance to moral discourse.
On the contrary, he draws heavily from such diverse fields as developmenta psychology, socid
psychology, economics, and political science. Conversely, Rawlss mora theory bears significant
implications for these disciplines, as is evident in the numerous responses to Rawls's theory that
continue to appear in social, economic, political, and legal journals.

It would be a mistake, however, to overstate Rawls's position concerning the objectivity of moral
judgments. In Justice as Fairness, moral insight isnot entirely amatter of discoveringimmutablefacts
of human nature, or of drawing logically pure deductions from clear, distinct and eternal a priori
principles. In thefirst place, our mora judgment is dependent upon changing conceptions of human
need and desire. But even more, in moral deliberation there is a need for creative intelligence, not
unlike that of the theoretical scientists, as the moral agent seeks to connect disparate moral
judgments, motives, and aims under comprehensive and abstract principles of justice. Hampshire
(1972) aptly summarizes the inalienably human element in Rawls's system, as he notes that:
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[Justice as Fairness| opposes the designed and invented moral order to the blind causality of
the natura order, the moralized and socialized citizen to the natural man. Moral custom and
rule are not second nature, but human artifice.. . . . Equal liberty, and the requirement that
each man counts for on in reckoning the common good, are in practice recent inventions,
principles of 1789. (p. 38)

An emphasis upon social justice. "The primary subject of justice,” writes Rawls, "Is the basic
structure of society” (p. 7). Rawls's concern with the socia dimension of human behavior and
evaluation pervades his long book. In the following significant passage early in the book, Rawls
presents his concept of society and indicates that social behavior necessarily involves both
cooperation and conflict among individuals within the community. From these fundamental features
of socia activity, he argues, arises the need to establish shared rules of conduct; that is to say,
principles of justice. Says Rawls:

Let us assume, to fix ideas, that a society is a more or less self-sufficient association of
personswho intheir relationsto one another recogni ze certain rulesof conduct as binding and
who for the most part act in accordance with them. Suppose further that these rules specify
a system of cooperation designed to advance the good of those taking part in it. Then,
although a society is a cooperative venture for mutual advantage, it istypically marked by a
conflict as well as by an identity of interests. There is an identity of interests since social
cooperation makes possible abetter lifefor dl than any would haveif each wereto live solely
by hisown efforts. There isaconflict of interests since persons are not indifferent asto how
thegreater benefits produced by their collaboration aredistributed, for inorder to pursuetheir
ends they each prefer alarger to alesser share. A set of principlesis required for choosing
among the various social arrangements which determine this division of advantages and for
underwriting an agreement on the proper distributive shares. These principles are the
principles of socia justice: they provide a way of assigning rights and duties in the basic
ingtitutions of society and they define the appropriate distribution of the benefitsand burdens
of social cooperation. (p. 4)

For dl hisinterest in the socia aspects of justice, Rawls's concern for the rights of, and fairness to,
theindividua is paramount. Institutions, he inssts, must be designed to fit the just needs and rights
of theindividual. Furthermore, the rights and just interests of the few are never to be compromised
for the sake of the greater benefits of the many. Thus, Rawls endorses a common and basic
deontological criticism of utilitarianism. Finally, as we shall see, Rawls derives his fundamental
principles of justice through a carefully devised though-experiment which postulates the rational
moral decisions that might be reached by an assembly of self-serving, prudent individuals.

The limits of justice as fairness. Rawlss theory of Justice, and his parallel theory of the Good
(developed in the find third of the book), cover alarge portion of the traditional domain of moral
philosophy. However, as Rawls readily acknowledges, some significant areas of moral concern are
left out. In particular, he acknowledges that Justice as Fairness"would seem to include our relations
with other personsand to leave out of account how we are to conduct outsel vestoward animalsand
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the rest of nature”" (p. 17). Later, he suggests that "a correct conception of our relations to animals
and nature would seem to depend upon atheory of the natural order and our place init” (p. 512).
However, such atheory isnot attempted in A Theory of Justice and, considering both the scope and
the depth that he otherwise achieves, perhaps Rawls should not be faulted for this limitation. Even
so, later inthisdissertation | will suggest that man's place in nature, and his conception thereof, bear
profound implications for the question of the duty to posterity (842, below).

21. Contract Theory

As early as the third paragraph of his preface to A Theory of Justice, Rawls asserts that he has
attempted "to generaize and carry to ahigher order of abstraction the traditional theory of the socid
contract as represented by Locke, Rousseau, and Kant" (p. viii). Rawls understands the central
problem of the "social contract” to be the derivation and articulation of principles of justice that
rational persons, cognizant of all relevant information and free of circumstantia bias, would accept
asfair procedures of social order--procedures, that is, to which they would willingly submit. As he
develops his theory, Rawls is mindful of the pitfalls that have plagued deontological theoriesin the
past. Conspicuous among thesedifficultiesare (a) the proliferation of distinct moral preceptswithout
a coherent structure among these precepts, or aranking by priority, and (b) afailureto justify these
preceptswith grounds more substantial than "intuition™ or "common sense” (Schwartz, 1973, p. 295).
Rawlsbdlievesthat hiscontractarian approach to justice provides both aworkable set of priority rules
and ajustification procedure based upon objective principles of rational choice.

“ Rational choice." Thenotion of "rational choice" isintegral to Rawlsscharacterization of histheory
as "contractarian." As Rawls expressesiit:

The merit of the contract terminology isthat isconveystheideathat principles of justice may
be conceived as principles that would be chosen by rational persons, and that in this way
conceptions of justice may be explained and justified. Thetheory of justiceisapart, perhaps
the most significant part, of the theory of rational choice. (p. 26)

In the following crucia passage, Rawls further describes these principles of justice as:

Principlesthat freeand rational personsconcernedto further their own interestswould accept
inaninitia position of equality as defining the fundamental terms of their association. These
principles are to regulate dl further agreements; they specify the kinds of socia cooperation
that can be entered into and the forms of government that can be established. (p. 11)

We have now reached the threshold of the central conceptual model of Rawlss system — an
hypothetical assembly of "rational contractors' which Rawls choosesto cal "theoriginal position."?

We are to imagine that those who engage in social cooperation choose together, in onejoint

act, the principleswhich are to assign basic rights and duties and to determine the division of
socia benefits. Men areto decidein advance how they areto regulatetheir clamsagainst one
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another and what is to be the foundation charter of their society . . . . A group of persons
must decide once and for al what isto count among them as just and unjust. (pp. 11-12)

Rawls, of course, does not suggest that the origina position describes an historical event, much less
aprimitive state of culture. It is, he says, "a purely hypothetical situation characterized so asto lead
to a certain conception of justice” (p. 12) Even so, the origina position describes a perspective that
we can smulate in our own moral deliberations (p. 120. See dso p. 19). Indeed, A Theory of Justice
represents Rawls's comprehensive attempt to do just that.

Anideal, "strict compliance" theory. A society that is"effectively regulated by a public conception
of justice” and "designed to advance the good of itsmembers' issaid, by Rawls, to be"well ordered.”
It is"a society in which everyone accepts and knows that the others accept the same principles of
justice, and the basic socid institutions generally satisfy and are generaly known to satisfy these
principles’ (p. 5). Rawlsis primarily interested in the principles that would regulate such a society.
Heis, that isto say, developing what he callsa " strict compliance” rather than a"partial compliance”
theory. "The reason for beginning with an idedl theory," he says, "isthat it provides, | believe, the
only basis for the systematic grasp” of such pressing "non-ideal” problems as punishment, the just
war, civil disobedience, and other means of dealing with injustice (pp. 8-9). His strategy, then, isto
derive principlesthat apply to the ideal "well ordered society” under favorable conditions, and then
to evaluate, from this perspective, the al too commonplace departures from thisideal that are to be
found in the actual world. "Viewing the theory of justice asawhole," says Rawls:

The ided part presents a conception of a just society that we are to achieve if we can.
Existing ingtitutions are to be judged in the light of this conception and held to be unjust to
the extent that they depart from it without sufficient reason . . . . Thusasfar as circumstances
permit, we have a natural duty to remove any injustices, beginning with the most grievous as
identified by the extent of the deviation from perfect justice. (p. 246)

Why by moral? In Plato's Republic, Glaucon relates the fable of Gygeswho, through the possession
of amagica ring, was able to make himsdlf invisible and thus gain the power to commit crimes and
injustices without fear of detection and punishment. Upon relating this tale, Glaucon posed a
challenge which has persisted throughout the centuries: Why should Gyges, or anyone else immune
from external sanctions, rebuke, and punishment, submit to rulesof justice? What advantage remains,
to the agent himsalf, of being moral? The brief glimpse that we have had so far of Rawls's theory
suggeststhe contractarian response: acceptance of the rules of justice by all membersof acommunity
provides personal advantages to each individual member. Says Rawls:

A common conception of justice and the public awareness of men's willingness to act in
accordance with it, are a great collective asset . . . . Having trust and confidence in one
another, men can use their public acceptance of these principles enormously to extend the
scope and value of mutually advantageous schemes of cooperation. (pp. 347-348)
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"Just a moment,” the Nietzschian aristocrat would retort, "thisis nothing but a lave morality: Y ou
are attempting here to foist constraints upon the strong and the nobleinthe interests of the petty, the
weak and the fearful. Why should an outstanding and self-sufficient person submit to such unworthy
trifles?' The reason, quite smply, isthat without a public acknowledgment and observance of rules
of right conduct, all areweak intheface of the capriciousforces of nature, widespread conniving and
conspiring for personal security and advantage, and the consequent Hobbesian "warfare of al against
al." Inwordsthat Rawls would readily endorse, Michael Scriven (1966) observes that:

Each citizen'schances of asatisfying lifefor himself areincreased by aprocessof conditioning
al citizens not to treat their own satisfaction as the most important goal. Specifically, a
system which inculcates genuine concern for the welfare of othersis, it will be argued, the
most effective system for increasing ing the welfare of each individual. Put paradoxically,
there are circumstancesinwhich one can giveasalfish justification for unselfishness. (p. 240)

And thereis, to Rawls, afurther paradox: by relinquishing his "freedom” to violate just precepts at
convenienceand whim, theindividua gainsthefar moreva uablefreedomto pursue, with confidence,
his own personal good — that isto say, his own "rational plan of life."

22. " Reflective Equilibrium”

To characterize Justice as Fairness as a " contract theory" both tellsus a great deal about thistheory
and leaves a great dea unexplained. There are, after all, numerous types of contract theory, each
evolving from adiffering conception of the nature of the contracting parties, their motives, intentions,
and aims, the knowledge permitted or excluded from their deliberations, the rules of evidence and
other formal factors in the decision-making, and so on. Each of these considerations will bear upon
the ultimate decisions of the contractors. In other words, in contract theory, the principles of justice
follow from the characterization of the hypothetical origina assembly of contractors. Thus, thecrucial
guestion is: "according to what criteria are we to select from the available contractual models?"

Rawlss partial answer to this fundamenta question is quite straightforward: that contractual
arrangement isto be preferred which entails principles of justice that are consistent with our "mora
sense," and with the "considered moral judgments' that we makein the course of ordinary life. Thus,
he writes quite candidly:

What counts is whether the conception of justice as fairness, better than any other theory
presently known to us, turnsout to lead to trueinterpretations of our considered judgements,
and provides a mode of expression for what we want to affirm. (p. 452)

But if the test of moral principlesisto be an agreement with ordinary moral judgments, why then

bother with the elaborate machinery of a hypothetical contract? Doesn't the theory thus reduce to
mere intuitionism, or worse, conventionalism?
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Rawls believes that he can acquit his theory of both charges. He believes, let usrecal, that partial
validation of the theory isto be found in the considered moral judgments of ordinary life. The crux
of hisdefense against the charges of intuitionism, subjectivism, and conventionalism, isto be found
in these key words "partial" (validation) and "considered" (moral judgments). We will soon
encounter additional criteriafor judging competing models of the contractual assembly. However,
let us turn immediately to the question of "considered moral judgments’ in ordinary life.

"Considered moral judgments.” Rawlssinterest in everyday mora judgmentsis manifested inthree
rather commonplace observations. First, he notes that virtually all people everywhere do, in fact,
make moral judgments. (No matter, for the moment, that the content or the priority order of these
judgments might differ.) Second, he suggests that these judgments display a "moral capacity" (or
a "mora sense") just as, analogoudly, a child's ability to distinguish well-formed from incorrect
sentencesindicatesa"grammatical sense."* Third, Rawlsobservesthat there are recognizably better
and worse ways of making moral judgments. Sound methods of moral deliberation result in what
Rawls terms "considered moral judgments.” The first point is, | trust, sufficiently clear and obvious
asto require little further elaboration. The other two points are of considerable importance, as we
shall see.

Thesignificanceto Rawlsof ordinary "moral sense" and the particular judgmentsthat arisetherefrom
can scarcely be overrated. While this sense and these judgments do not supply final and conclusive
criteriaof justification for histheory, they do suggest useful points of departure, as Rawlsindicates
in the following passage:

Let us assume that each person beyond a certain age and possessed of the requisite
intellectual capacity develops a sense of justice under normal social circumstances. We
acquire a skill in judging things to be just and unjust, and in supporting these judgments by
reasons. Moreover, we ordinarily have some desire to act in accord with these
pronouncements and expect a similar desire on the part of others. . ..

Now one may think of moral philosophy at first (and | stress the provisiona nature of this
view) as the attempt to describe our moral capacity; or, in the present case, one may regard
atheory of justice as describing our sense of justice . . . . What isrequired is aformulation
of a set of principles which, when conjoined to our beliefs and knowledge of the
circumstances, would lead usto makethese judgmentswith their supporting reasonswerewe
to apply these principles conscientiously and intelligently. A conception of justice
characterizes our mora sensibility when the everyday judgments we do make are in
accordance with its principles. (p. 46)

Rawlss third point concerning ordinary moral deliberation is that not al judgments are of equal
worth. Some have stronger claimsupon usthan others, and for reasonsthat we can readily recognize.
For instance, we are more justified in accepting the judgment of a moral agent who is intelligent,
well-informed, unbiased, and cool-headed, than by another who clearly.lacks these traits. In other
words, says Rawls, "considered moral judgments’ are simply:
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Those judgments in which our mora capacities are most likely to be displayed without
distortion. Thusin deciding which of our judgmentsto take into account we may reasonably
select some and exclude others. For example, we can discard those judgments made with
hesitation, or inwhich we have little confidence. Smilarly, those given when we are upset or
frightened, or when we stand to gain one way or the other can be left aside. All these
judgmentsarelikely to be erroneous or to beinfluenced by an excessive attention to our own
interests. Considered judgments are smply those rendered under conditions favorableto the
exercise of the sense of justice, and therefore in circumstances where the more common
excuses and explanations for making a mistake do not obtain. The person making the
judgment is presumed, then, to have the ability, the opportunity, and the desire to reach a
correct decision (or at least, not the desire not to). Moreover, the criteria that identify these
judgments are not arbitrary. They are, in fact, Smilar to those that single out considered
judgments of any kind. (p. 47-48)

Common, workaday moral insight and intelligence has a voice and a vote in justice as fairness.®
However, aswe shall soon see, "considered moral judgments' do not, of themselves, have the power
of decree or of the veto in Rawls's theory of justice.

"Reflective equilibrium” between judgmentsand principles. Very well, just where does dl thisleave
us? Are the abstract rules of morality (the "principles’) simple generalizations from particular,
practical, moral decisions("'judgments"), or aremoral judgmentsdeductive applicationsof thegeneral
principles? Andwhat of the contractual "original position?' Arethe conditionsof theoriginal position
to be interpreted, and perhaps adjusted, so that the contractors will be led to accept principles that
"accommodate our firmest convictions?' Or, on the other hand, might not the resulting principles be
aufficiently firm to require us to reconsider, and occasionally abandon, some "considered moral
judgments?' In short, in justice as fairness, which has precedent: the principles derived from the
conditions of the origina position, or the considered moral judgments of practical life? Rawls, quite
frankly, refuses to make a clear choice between these alternatives.

In searching for the most favored description of this situation [in the original position] we
work from both ends. We begin by describing it so that it represents generally shared and
preferably weak conditions.® We then see if these conditions are strong enough to yield a
significant set of principles. If not, welook for further premises equaly reasonable. But if so,
and these principles match our considered convictions of justice, then so far well and good.
But presumably there will be discrepancies. In this case we have a choice. We can either
modify the account of theinitial situation or we can revise our existing judgments, for even
the judgments we take provisionally asfixed points are liable to revision. By going back and
forth, sometimes altering the conditions of the contractua circumstances, at others
withdrawing our judgments and conforming them to principle, | assume that eventually we
shall find adescription of the initid situation that both expresses reasonable conditions and
yields principleswhich match our considered judgments duly pruned and adjusted. This state
of affairs| refer to asreflective equilibrium. (p. 20)
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All this, however, does not quite settle the matter, since there might be several competing modes of
balancing genera principles and practical judgments. On what grounds is one scheme of "reflective
equilibrium” to be preferred to another? The criteria are not unlike those applied to scientific
theories; namely, simplicity, "elegance," explanatory for ce, and coherence. Inno case should appeals
to "intuition," "self-evidence," or "first principles' supplant evidence or systematic integrity. Rawls
feels that Justice as Fairness meets these conditions:

It represents the attempt to accommodate within one scheme both reasonable philosophical
conditions on principles as well as our considered judgments of justice. In arriving at the
favored interpretation of the initia situation there isno point at which an appeal is made to
self-evidence in the traditional sense either of general conceptions or particular convictions.
| do not claimfor the principles of justice proposed that they are necessary truthsor derivable
from such truths. A conception of justice cannot be deduced from self-evident premises or
conditions on principles; instead, its justification is a matter of the mutual support of many
considerations, of everything fitting together into one coherent view. (p. 21, seea so pp. 121-
122)

It ismy primary purpose in this chapter to give arather straightforward and sympathetic account of
Rawlss theory, while directing little attention to his supporting arguments or the many critical
responses to his book. However, a brief consideration of two recurring objections to "Justice as
Fairness," and to "reflective equilibrium” in particular, will, | think, help to clarify Rawls's objectives
and to suggest some of the new directions in moral philosophy indicated by his theory.

First objection: thetheoryiscircular and uses ad hoc justifications. At this point the critical reader
islikely to become suspicious of Rawlss scheme. After all, isn't thisready willingness both to change
principles to suit judgments, and to revise judgments to suit principles plan and smple circular
reasoning? And note aso this remarkably candid admission by Rawls. "We want to define the
original position so that we get the desired solution” (p. 141, see aso p. 166). Isn't he revealing a
ready willingness to make ad hoc adjustments in his theoretical model in order to accommodate his
preferred conclusions? Considerations such as these have led R. M. Hare (1973) to the unflattering
conclusion that Rawls's contractors:

.. . come to decisions that they come to smply because they are replicas of Rawls himself
with what atruism he has removed and a vell of ignorance clapped over his head. It is not
surprising, therefore, that they reach conclusions which he can accept. (Jduly, p. 249)’

These are serious charges. How might Rawls respond? | would suggest that the best defense would
include a qualified admission that histheory is, in fact, somewhat circular. The defense might follow
with the bold proposal that circularity need not be prima facie grounds for dismissing the theory. It
seemsto me, infact, that Rawlsstheory drawsalarge, inclusive, and open circlearound such diverse
phenomena and concepts as "the moral sense,”" practica moral judgments, the theory of rational
choice, a conceptual mode (i.e., "the original position™), and a system of abstract moral principles.
But most of these components of the "circle" are themselves open to revision and refinement in the
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faceof new facts, new experiences, conceptual clarification, and other dataand proceduresthat might
be brought in from "outside" the circle to advance the theory. New devel opments in some portions
of the systemic "circle" (for instance, new information concerning mora psychology, or new
conceptions of universal human needs), may lead to revisons and reformul ations in other aspects of
the theory (such asnew conditionsinthe original position). It ishard to fault atheory that isdesigned
to respondintoto to improvementsinitsparts. Indeed, thissort of "circularity” (if, indeed, we should
properly call it that:), is characteristic of avital and growing science.

The philosophers long-standing aversion of circular argument iswell-taken, if an offending argument
drawsaclosed circlearound afew identifiable components, and if these parts, likeapair of inebriates,
hold each other up with no discernable outside support. On the other hand, an over-scrupulous and
uncritical attention to traditional "rules of inquiry" may stultify inquiry. "Circularity" need not, in all
cases, be sufficient groundsto reject an argument. (In 837, above, | will suggest that Rawls's attempt
to avoid asimilar philosopher's bugaboo, "the infinite regressfallacy,” causes him some unnecessary
anxiety.)

A find rgjoinder to the charge of "circularity” might be: "what isthe aternative?' If moral judgments
are to be deduced entirely from genera principles, without these principles being shaped, in turn, by
"feedback" from moral experience, then the result will be moral a priorism, pure and smple; i.e., a
type of "ethical Cartesianism." (Rawls categorically rejects this approach, see pp. 577-578.) If,
conversaly, the "principles’ are nothing but generalizations drawn from a myriad of particular
judgments, presumed to contain dl moral wisdom, we are left with smple subjectivism and
intuitionism, and thus, with no valid means of adjudicating moral disputes. Neither of these results
is acceptable to Rawls (although, as we shall shortly discover, he has been charged with accepting
the latter result) . Instead, he insists, each part of the moral theory must be capable of affecting, and
being affected by, the other components. The parts, that isto say, must bein"reflective equilibrium”
with each other.

Another objection: thetheory isintuitive and subjective. Rawlsbelievesthat "reflective equilibrium”
between principles, judgments, and the conditions of the original position, spare Justice as Fairness
from the pitfalls of intuitionism and subjectivism. R. M. Hare (1973), however, is convinced that
Rawls's rescue attempt has failed. Rawls, he insisted:

Is. .. advocating akind of subjectivism, in the narrowest and most old-fashioned sense. He
ismaking the answer to the question'Am | right inwhat | say about moral questions? depend
on the answer to the question, 'Do you, the reader, and | agreeinwhat we say? Thismust be
his view, if the considered judgments of author and reader are to occupy the place in his
theory which is occupied in an empirical science by the facts of observation. Y et [on page
516] he claims objectively for his principles.

... The dement of subjectivism enters only when a philosopher claimsthat he can 'check' his

theory against his and other people's views, so that a disagreement between the theory and
theviewstellsagainst the theory. To speak likethis (as Rawls does constantly throughout the
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book) isto makethetruth of the theory depend on agreement with people's opinions. (April,
pp. 145-146)

This, charges Hare, "is how phrases like 'reasonable and generally acceptable’ are often used by
philosophersin lieu of argument” (p. 145).

A related charge by Hare is that Rawls relies upon "scores' of intuitions ("amost aways a form of
disguised subjectivism™), many of which Hare cites explicitly. He continues:

Since the theoretical structure istailored at every point to fit Rawlss intuitions, it is hardly
surprising that its normative consequences fit them too — if they did not, he would ater the
theory; . . . and the fact that Rawlsis afairly typical man of his times and society, and will
therefore have many adherents, does not make this agood way of doing philosophy. (April,
1973, p. 147. Hare cites examples on pp. 19 and 141 in Rawls.)

In a recent paper, Spencer Carr (1975) replied, on Rawls's behalf, to Hare's serious attacks. Firgt,
Carr reiteratesRawlsspersistent point that the allegedly "intuitive" and " subjective" considered moral
judgments are data; the beginning, but not the end, of thetheory. Thesebeliefs, Carr remindsus, "are
never treated asif they needed no support.” In point of fact: "They requirerational justification [and],
. .. they can be overturned” (p. 93). Second, "our moral intuitions are an important part of our total
moral experience, and afull moral theory cannot just ignorethem. Whenthey are not reliable, wewill
need to explain why thisis so, drawing presumably upon both moral and psychological theory" (p.
93). Third, Hare's preferred approach to moral philosophy through the analysisof moral termsisnot,
itself, free from subjective factors. Writes Carr:

Insofar as one wants to exclude at the outset reference to moral intuitions, one iscommitted
to the claim that we can derive substantial mora conclusions from the definitions and logic
of mord terms, plus factual data. But one is also committed to the dubious claim that our
willingness to accept a set of definitions and associated logic is not itself rooted in a set of
moral intuitions. (p. 94)

Finally, we can ask once more, as we did in the case of the "circularity" objection, "What is the
alternative?" — in this case, the alternative to employing the subjective data of ordinary mora
deliberations?Isit A Priorism? Stipul ations? Emotivism? Conventionalism? Thefirst availablemoral
autocrat? Indeed, if we do, in fact, restrict our moral investigation to analyses of "the logic of
ordinary mora discourse,” might we not be tacitly accepting conventional views embedded in
ordinary language? Rawls is unwilling to take such risk as these. He fedls, instead, that an ethical
theory which scrupulously evaluates and systematizes elements of conceptual clarification, practical
experience, the socia sciences, the moral sense ("intuition?"'), will be better equipped to answer our
most basic and enduring moral questions.

There remains for Rawls's theory, one trap from which | can see no easy escape. On the one hand,
Rawls offersatheory of justice, the principles of which are held to be in"reflective equilibrium” with
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"considered mora judgments' of practica moral experience. However, as every freshman
anthropology student must know, the judgments of practical experience are culture-dependent and,
thus, vary widely from culture to culture. And yet, on the other hand, Rawls clams that Justice as
Fairness has universa application. Can Rawls have it both ways? Parekh (1972) thinks not:

The test of reflective equilibrium is inconsistent with a “universalist' view of the theory of
justice. This test ensures that what Rawls's theory does is explicate the sense of justice
dominant among those whose judgments are taken into account, systematize the principles
that they find natural and attractive. There isno more reason to believe that one theory of
justice would satisfy dl cultures than there is to believe that al cultures share the same
judgments of justice. Rawls provides atheory which answers only to our judgments, atheory
of justice for [Western democracies]. (p. 317)

The most graceful resolution of this dilemma, suggests Parekh, would be to abandon the claim of
universality. He writes:

Thereisno scanda here. | do not see what iswrong with saying that the sense of justice by
which we order —or at least criticize— our society reflects the image of man we have created
and not an eternal human essence. (p. 323)

| would be most interested to read Rawls's reply to this criticism.®

23. The Original Position

We have arrived, at last, at the heart of Rawlss theory of justice: the origind position -- the
hypothetical assembly of rational egoists whose portentous task it isto decide, for al personsin al
generations, the principles of justice that are to define right personal conduct and just institutional
activity. Now it seems axiomatic that we can draw no conclusions whatever concerning the fina
decisions of thiscommittee unlesswe understand, quite clearly, the conditions of their deliberations;
i.e., the available knowledge, the general purpose of the assembly, the formal constraints upon their
conclusions, and the motives of the parties on the committee. This section will present Rawls's
conception of these operative conditions of the original position.

Beforewe proceed with the detailed account of the conditionsof theoriginal position, we surely have
aright to ask, quite bluntly, what the point might be of this elaborate conceptual apparatus. Rawls
perceives the original position as an "expository device' (p. 21), athought-experiment designed (a)
to include procedures of mora decision-making that are widely believed to be "fair,” (b) to alow
information generally believed to be relevant to such deliberations, (c) to exclude information that is
morally irrelevant and which might provoke biasand special pleading.’ A conference so devised, says
Rawls, would formulate and agree to "principles of justice. . . which rational persons concerned to
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advance their interests would consent to as equals when none are known to be advantaged or
disadvantaged by [morally arbitrary] social and natural contingencies' (p. 19).

For reasons which we will shortly encounter, the conditions of the original position cannot be fully
duplicatedintherea world; that isto say, no such "conference” could actually be convened, and thus
the conclusionsthereof are never actually and explicitly agreed to by identifiable persons. Why, then,
should the results of this hypothetical assembly be of any interest to us? The reason, quite smply, is
that:

The conditions embodied in the description of the original position are onesthat wedo infact
accept. Or if we do not, then perhaps we can be persuaded to do so by philosophical
reflection. Each aspect of the contractual situation can be given supporting grounds. Thus
what we shdl do is to collect together into one conception a number of conditions on
principles that we are ready upon due consideration to recognize as reasonable. These
constraints express what we are prepared to regard as limits on fair terms of social
cooperation. One way to look at the idea of the original position, therefore, isto seeit asan
expository devicewhich sumsup the meaning of these conditionsand helpsusto extract their
consequences. (p. 21. See aso p. 587)

In addition to the question of the content of the conditions in the original position, there is the
guestion of the "strength" or "weakness' of these conditions. This issue requires clarification. As
noted earlier, some conditionsin the original position must be specified; otherwise, there will be no
resulting principles. On the other hand, if the stated conditions are too "strong," that isto say, too
complex, detailed, and controversial, the scheme loses its ready plausibility and, thus, its claim to
universality. Accordingly, Rawls seeks a " constrained minimum;" "aset of weak conditionsthat till
enable us to construct a workable theory of justice” (p. 583, see also, note 6, p. 8, above).

The circumstances of justice. While rules of justice are applicable to most existing human
associations, thisis a contingent fact and not alogical truth. In a manna-from-heaven paradise or a
community of stoics, wherein the supply of goods far exceeds demands, patterned schemes of
cooperation and distribution aresuperfluous, asarerul esfor adjudicating competing claims. Smilarly,
a community of saints each united in their active and selfless devotion to common ideals would, in
the absence of competing interests, have no need for rulesof justice. Alas, thereal worldisrarely like
this. On the other hand, conditions could be far worse than they are, in fact. Mankind has, for the
most part, risen above the conditions of the Hobbesian state of nature: men are usualy willing to act
with a modicum of civility and to engage in joint enterprises for mutual benefit. Between these
extremes of utopiaand savagery -- whichisto say, invirtualy al known conditions of human society
-- areto befound the "circumstances of justice," described by Rawls as"the normal conditionsunder
which human cooperation is both possible and necessary” (p. 126).

While Rawls briefly notes several "circumstances of justice” (including such obvious conditions as

physical proximity), heisconcerned with two in particular: moder ate scar city and mutual disinterest.
By "moderate scarcity,”" he means that:
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... natural and other resources are not so abundant that schemes of cooperation become
superfluous, nor are conditions so harsh that fruitful ventures must inevitably break down.
While mutually advantageous arrangements are feasible, the benefits they yield fall short of
the demands men put forward. (p. 127)

Thepartiesintheoriginal position must, therefore, understand that the principlesthat they deviseare
to apply to such circumstances. By "mutual disinterest” Rawls means that while individuas in a
society may cooperate for mutual advantage their primary concerns are focused upon their own
personal "life plans' pursued in behalf of their own private interests. Rawls does not deny that men
are often motivated by genuine sentiments of atruism and affection. However, he does not wish to
have his theory rest upon such occasional, however desirable, human traits. Accordingly, in the
original position:

The postulate of mutual disinterest . . . ismadeto insure that the principles of justice do not
depend upon strong assumptions. Recall that the origina position is meant to incorporate
widely shared and yet weak conditions. A conception of justice should not presuppose, then,
extensiveties of natural sentiment. At the basis of the theory, one tries to assume aslittle as
possible. (p. 129)

Rawls makes one crucia exception to the rule of "mutual disinterest.” He stipulates that the parties
in the origina position might be thought of as "heads of families," and thus, concerned about the
welfareof certain members of the generation which followsthem. If this"heads of familiescondition”
(as| sndl call it) seems conspicuoudy arbitrary, | can only agree. In the following chapters, Rawlss
position on this, and other conditions pertaining to posterity, will be carefully explicated and
criticized.

Theformal constraintsof the concept of right. The simple requirement that the parties of the original
position are to formulate principles of justice suggests immediate constrai nts upon the conditions of
their deliberation and the range of acceptable aternatives. These constraints follow, not ssimply (as
many contemporary philosophers would urge) from the concepts of justice or right, or from an
analysis of the basic function of principles of right, namely, "adjusting the claims that persons make
ontheir ingtitutionsand oneanother”" (p. 131). Rawlssmeta-ethical positionisquiteclear: "The merit
of any definition depends upon the soundness of the theory that results; by itself, a definition cannot
settle any fundamental question” (p. 130).%°

Rawlsidentifiesfive constraints or criteria of the principles of right. First, such principles should be
genera: "that is, it must be possible to formulate them without the use of what would be intuitively
recognized as proper names, or rigged definite descriptions’ (p. 131). Second, the principles should
be universal: "they must hold for everyone in virtue of their being moral persons' (p. 132). In a
manner reminiscent of Kant's categorical imperative, Rawls elaborates: "a principleisruled out if it
would be self-contradictory, or self-defeating, for everyone to act upon it. Smilarly, should a
principle be reasonableto follow only when others conform to adifferent one, it isalso inadmissible"
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(p- 132). A third constraint requiresthat principlesbe public— that each morally responsible member
of the community understand and acknowledge them, and furthermore understand that al othersare
amilarly informed (p. 133). The fourth condition "is that a conception of right must impose an
ordering on conflicting clams' (pp. 133-134). Thefifth and last condition is finality:

The parties are to assess the system of principles as the fina court of appeal in practica
reasoning. There are no higher standards to which arguments in support of clams can be
addressed; reasoning successfully from these principlesis conclusive. (p. 135)

Thus, the principles of justice are to:

... override the demands of law and custom, and of social rules generally. We areto arrange
and respect social ingtitutions as the principles of right and justice direct. Conclusions from
these principles aso override considerations of prudence and self-interest. (p. 135)

To recapitulate: "a conception of right is a set of principles, general in form and universal in
application, that isto be publicly recognized as a final court of appeal for ordering the conflicting
clamsof mora persons' (p. 135). (I haveitalicized the five "constraints.") These five conditions of
right constrain the deliberation of the partiesin the original position, asthey formulate the principles
of justice. As Rawls observes:

If the principles of justice are to play their role, that of assigning basic rights and duties and
determining the division of advantages, these requirements are natural enough. Each of them
issuitably weak and | assume that they are satisfied by the traditional conceptions of justice.
These conditions do, however, exclude the various forms of egoism . . . which shows that
they are not without moral force. Thismakesit al the more necessary that the conditions not
be justified by definition or the analysis of concepts, but only by the reasonableness of the
theory of which they are a part. (p. 131)

We have determined that the parties in the original position are to understand that they are to live
under the basic "circumstances of justice”; that isto say, they will be"mutualy disinterested persons’
who will "put forward conflicting clams to the division of social advantages under conditions of
moderate scarcity” (p. 128). The condition of "mutual disinterest” appliesaswell within the original
position itself. In addition, the parties understand that the principles that they adopt must meet the
fiveformal criteriaof the concept of right that | havejust enumerated. However, we have not yet fully
discussed the question of what information may or may not be allowed in the deliberations by the
parties, nor have we examined the issue of their motivations. We will turn next to these conditions.

The veil of ignorance. "Justice” is often symbolicaly personified as a blindfolded woman holding a
balance scale. The scale, of course, signifies equality before the law -- a concept which, as we have
seen, Rawlsfully endorses. The blindfold indicatesthat the process of justice should be unbiased; that
is, uninfluenced by irrelevant information or by specia personal interest and circumstances. In courts
of law, information brought before the jury isrestricted by rules of admissible evidence and by such
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procedures as objections by attorneys, sequestering of the jury, and so on. Rawls is similarly
concerned that the parties of the original position not be swayed in their deliberations by irrelevant
or self-serving considerations. Accordingly, heingiststhat the principles of justice be chosen "behind
avell of ignorance." Thus, in the original position:

... No one knows his place in society, his class position or socia status, hor does any one
know his fortune in the distribution of natural assets and abilities, his intelligence, strength,
and the like. | shdl even assume that the parties do not know their conceptions of the good
or their special psychological propensities. (p. 12)

In addition, the parties have no knowledge of the course of history (p. 200), and "no information as
to which generation they belong” (p. 137), a condition which will prove to be of great significance,
later in this dissertation. In general, we can say that the parties in the original position have no
knowledge whatever of their distinguishing personal qualities, preferences, or circumstancesin "real
life" They are, however, aware of a few conditions that will affect them in some unknown age,
culture and circumstance, once the velil is lifted.

Why this strange and, practically speaking, unattainable set of conditions? Rawls replies:

Theideahereissmply to make vivid to ourselvestherestrictions that it seems reasonable to
impose on arguments for principles of justice, and therefore on those principles themselves.
Thus it seems reasonable and generally acceptable that no one should be advantaged or
disadvantaged by natural fortune or social circumstances in the choice of principles. It aso
seemswidely agreed that it should be impossible to tailor principles to the circumstances of
one's own case. We should insure further that particular inclinations and aspirations, and
person's conceptions of their good do not affect the principles adopted. Theamisto rule out
those principlesthat it would berational to proposefor acceptance, however little the chance
of success, only if one knew certain thingsthat are irrelevant from the standpoint of justice.

(p. 18)

The exclusion of knowledge of one's personal "conception of the good,” that is, of personal aims,
preferences, and life plans, may seem to be particularly puzzling. The point of this condition should
be evident if we recall that, as a deontologist, Rawls perceives the right to be prior to the good. It
followsthat Rawlswill requirethat the"just” rules of association, chosenintheorigina position, " put
limits on which satisfactions have value" and that, in effect, the parties agree "to conform their
[various personal] conceptions of their good to what the principles of justice require” (p. 31). To
assure this priority of the right, conceptions of personal good must be excluded from those very
deliberations which are to decide principles of right conduct. But can any decision be made in the
origina position without some conception of what isrequired, and thusdesirable, for atolerablelife?
Rawls acknowledges that some minimal conception is necessary, and thus allows the parties to
understand what it is that "arational man wants, whatever else he wants' (P. 92). This conception
of basic, necessary "primary goods,” which supplies the motivational factor in the origina position,
will be discussed shortly.
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Admissible knowledge. What, then, are the parties in the origina position permitted to know?
Concerning themselves (that is to say, concerning all members of the assembly equally and
collectively), they are advised: (a) that they represent continuing family lines, and (b) that they al
belong to the same generation in actual life, whatever generationthismay infact be (the " present time
of entry condition™). These two conditions, of course, have important bearing upon the question of
the duty to posterity, and thus will receive close attention later in this dissertation. Returning to the
parties knowledge of their circumstances beyond the vell of ignorance: (c) they understand, as we
have noted, that their society is subject to the "circumstance of justice” (i.e., moderate scarcity and
mutual indifference), (d) they are aware of, and wish to secure for themselves, certain "primary
goods' -- things that they will need and desire, whatever else they may find that they want once the
vell islifted. Findly, and thisisacrucia condition (e), they understand that they must be prepared
to live according to the principles of justice that they choose, whatever may be the condition of their
life, their society, or their generation, beyond the vell of ignorance. That isabout dl that they know
about themselves, and about each other. Beyond this, however, therearevirtually norestrictionsupon
general knowledge:

They know the general facts about human society. They understand political affairs and the
principles of economic theory; they know the basis of social organization and the laws of
human psychology. Indeed, the parties are presumed to know whatever general facts affect
the choice of the principles of justice. There are no limitations on general information, that
is, on general laws and theories, since conceptions of justice must be adjusted to the
characterigtics of the systems of socia cooperation which they are to regulate, and there is
no reason to rule out these facts. (pp. 137-138)

Thus, we are reminded, once again, that Justice as Fairness is afact-contingent theory of justice (Cf.
8§20, above).

Primary goods. In the original position, no oneispermitted to know the particular circumstances of
hisactual life-- not even his own conception of the good life, which isto say the "life plan,” that he
has devised to achieve his preferred ends and interests. And yet, it is the task of the partiesin the
origina position to choose principles of justice that are to "[assign] basic rights and duties and
[determineg] the division of advantages' (p. 131). How can this task be accomplished, unlessit can
be determined which of the aternative conceptions of justice will yield the most advantages?; and
how can "advantages' be weighed without some notion of ends, whichisto say of goods, which the
partiesinthe original position will be motivated to secure for themselves? Rawls acknowledges that
this chalenge cannot be dismissed. He thus concedes that, if the principles of justice are to be
established, "it is necessary to rely on some notion of goodness, for we need assumptions about the
partiesmotivesin the origina position” (p. 396). However, readlizing that he isthus jeopardizing his
deontological position (that isto say, the primacy of theright), he adds: "the theory of the good used
in arguing for the principles of justice is restricted to the bare essentials' (p. 396). This theory of
"primary goods," that is, of goods desired by any rational person, whatever else he might want, is
called, by Rawls, "the thin theory of the good.”
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Very wdl, just what are the primary goods? Obvioudy, a list of such goods should include such
"natural" desiderata as hedlth, vigor, intelligence and imagination. However, these goods are of less
interest to Rawls since, he believes, their attainment is not normally the direct result of the rules of
justice that obtain in asociety (p. 62). Of foremost concern to Rawls, and therefore to us, are the
"socia primary goods,” the distribution of which he believes are contingent upon the principles of
justice adapted inthe origina position. Thesegoodsincludeself-respect, "rightsand liberties, powers
and opportunities, income and weath" (p. 62). And from whence does Rawls acquire the list of
primary goods? It can, he says:

.. . be accounted for by the conception of goodness as rationality in conjunction with the
general facts about human wants and abilities, their characteristic phases and requirements of
nurture, . . . and the necessities of social interdependence. (p. 434)

Asthisexposition proceeds, we will have many occasionsto cite these "primary goods,” separately,
and in combination.

It may seem significant that benevolence isnot listed as a primary good, a circumstance of justice,
or any other type of motivating factor in the original position. While Rawls does not dispute the
manifest advantagesto society of widespread sentimentsof good will among its members, he chooses
not to have the stability of the principles of justice depend upon this sentiment. This choice is
consistent with hispreference for "weak™ conditionsintheorigina position. Instead, Rawls suggests
that the combination of mutual disinterest and the veil of ignorance will have the same motivational
result as benevolence. In other words, since the parties do not know who they will be in actual life,
they will adopt rules of generosity, forebearance, and mutual aid toward othersinthe knowledgethat,
inasense, they may very well turn out to be these"others' (pp. 148-149). Peter Caws (1972) vividly
illustrates this point:

If one actualy ran the risk of being a heroin-addicted veteran, a woman with an unwanted
pregnancy, a black dropout, one's attitude to drugs or abortion or ghetto schools might be
different. So a rule-of-thumb test for the justice (and indeed for the morality) of an
interpersonal action becomes: Would | act on the same principleif | did not know what my
own position relative to that of the other person involved? (p. 24)

This amounts, in effect, to an approximate restatement of "the golden rule.”

In the original position, then, the rational strategy isto maximize one's own prospectsin actual life:
The personsin the origina position try to acknowledge principles[of justice] which advance
their system of ends as far as possible. They do this by attempting to win for themselvesthe
highest index of primary social goods, sincethis enablesthem to promote their conception of

the good most effectively whatever it turns out to be. The parties do not seek to confer
benefitsor to impose injuries on one another; they are not moved by affection or rancor. Nor
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do they try to gain relative to each other; they are not envious or vain. Put intermsof agame,
we might say: they strive for as high an absolute score as possible. (p. 144)

And since they may turn out to be anyone, it is rational for them to enhance the prospects and
minimizetherisksfor everyone. (Therecurrence of thisphrase "maximizing one's prospects,” and its
cognates, may suggest that Justice as Fairnessisavariant of Utilitarianism. However, as | will point
out in 827, there are fundamental and irreconcilable differences between the two theories.)

Rawlsbelievesthat it ispossibleto definethe " primary goods" with sufficient generality that they will
apply to dl personsin dl ages, cultures, and circumstances. With this universa "thin theory of the
good," says Rawls, Justice as Fairness.

Sets up an Archimedean point for assessing the socia system without invoking a priori
considerations. The long range am of society is settled in its main lines irrespective of the
particular desires and needs of its present members. And an ideal conception of justice is
defined since ingtitutions are to foster the virtue of justice and to discourage desires and
aspirations incompatible with it. (p. 261)

Does Rawls succeed? For that matter, is such an accomplishment attainable in principle? Several
recent papers have been addressed to these questions.** Indeed, Rawls's claim to time and culture
neutrality may be one of the most controversial aspects of histheory. (Seeaso note 8, p. 92, above).

Therulesof deliberation. The partiesintheorigina position understand, then, that they are choosing
principlesthat will regul ate the conditions of their association, under conditions of moderate scarcity
and mutual disinterest. According to the constraints of the concept of right, they know that these
principles of justice must be genera, universal, public, ordered, and final and binding. They have at
their disposal dl genera knowledge that may berelevant to their deliberations. However, with afew
exceptions previoudy noted (e.g., the "time of entry" and "heads of families' conditions), they have
no particular knowledge of themselves. They do, however, know that they will want to choose a set
of principlesthat will maximizetheir allotments of "primary goods" and minimizetheir risks, oncethe
vell of ignoranceis lifted and they find themselves in the conditions of their actua lives.

Under such circumstances, how will the parties deliberate? First, they agree that they must rely on
each other to adhere to the principles chosen. Accordingly, the principles must be stable and
acceptable; that is to say, they must survive the "strains of commitment.” Therefore, the parties
"cannot enter into agreementsthat may have consequencesthat they cannot accept” (p. 176). Second,
sincethedecisionsarefind for al timeand areto "govern [their] life prospects,” the parties must not
only "protect their basic rights,”" they must also "insure themselves against the worst eventualities'
(p.- 176). Third, the grave import of these decisions requires no lessthan unanimity. But, of course,
with no knowledge of distinguishing personal characteristics and circumstances, the parties are as
alike as coinsfrom the same mint or stamps from the same sheet. Unanimity isthus assured. Fourth,
it also followsthat "bargaining” for advantages will be useless, since "no one knows his situation in
society nor his natural assets, and therefore no one is in a position to tailor principles to his
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advantage” (p. 139). And what isto be the content of their decisions? | will explain Rawls's answer
to this crucial question in the next section.

24. The Principles of Justice

The original position, that marvelous, complex, and imaginative conceptual apparatus, has been
assembled by Rawls to fulfill a smple and fundamental function: to bring forth well-articulated,
well-ordered, and well-argued principles of justice. These are principles "which rational persons
concerned to advancetheir interests would accept in this position of equality to settle the basic terms
of their association” (pp. 118-119). These "terms’ are likewise to apply to the social, political, and
economic institutions of their society. Conversely, it follows that the resulting principles of justice
may be interpreted as "the solution for the problem of choice presented by the origina position.” In
other words, "given the circumstances of the parties, and their knowledge, beliefs, and interests, an
agreement on these principles is the best way for each person to secure his ends in view of the
aternativesavailable' (p. 119). These principlesareto apply to two basic aspects of the socia order:
(@) "they are to govern the assignment of rights and duties,” and (b) they are "to regulate the
distribution of social and economic advantages' (p. 61).

Through aseries of subtle, complex, and el egant arguments, Rawls devel ops what he believeswould
be the principles of justice chosen in the original position ashedevisedit. It isunfortunate that space
permits little more than a report of the results, with merely an occasional sketch of one or another
supporting argument. Scores of papers have been written analyzing and criticizing detail s of Rawls's
defenses of the principles; they must, for the most part, be ignored here. However, in the following
chapter, | will offer a more detailed account of Rawls's position concerning the particular issue of
"Justice between generations' and of his defense thereof. The remaining chapters of the dissertation
will be devoted to a critical analysis of Rawls's position concerning posterity.

"Representative persons' and the principles of justice. | have noted that the parties of the original
position seek to devise rules of justice that will maximize their expectations. However, before we
proceed with an explication of these principles, abrief qualification isin order. Each member of the
original position, wewill recall, has no knowledge of hisdistinctive personal traitsand circumstances.
Heis not, that isto say, an identifiable person. Furthermore, the principles chosen must meet the
formal requirement of generality; i.e., they must not be variously applicable to specific persons. It
follows, therefore, that the principles of justice must not apply "to distributions of particular goods
to particular individuals who may be identified by their proper names' (p. 64). Accordingly, "when
principles mention persons,” it must be understood that "the reference is to representative persons
holding the various socia positions, or offices, or whatever, established by the basic structure” (p.
64). (Note Rawls's vagueness here!)

In addition, Rawls believesthat distributive arrangementsin asociety are generally "close knit"; that

isto say, "the expectations of representative personsdepend upon thedistribution of rightsand duties
throughout the basic structure.” Consequently, "expectations are connected: by raising the prospects

100



of the representative man in one position we presumably increase or decrease the prospects of
representative men in other positions” (p. 64). As will soon be apparent, the interconnectedness of
expectations among representative persons bears important implications for rules of distributive
justice.

The principle of equal liberty. Rawls contends that liberty is a basic prerequisite to the attainment
and maintenance of the socia primary goods. He gives the following description of "liberty": "This
or that person (or persons) isfree (or not free) from this or that constraint (or set of constraints) to
do (or not to do) so and so" (p. 202). Accordingly, "persons are at liberty to do something when they
are free from certain constraints either to do it or not to do it and when their doing it or not doing
it is protected from interference by other persons' (p. 202). Liberty, or its restriction, applies to
associations as well asindividuals, and "constraints may range from duties and prohibitions defined
by law to the coercive influences arising from public opinion and socia pressure” (p. 202). (Cf. my
discussion of "rights" 87, above) Rawlss primary interest is the connection of liberty to
"congtitutional and legal restrictions.” "In these cases,”" he writes, "liberty is a certain structure of
institutions, a certain system of public rules defining rights and duties’ (p. 202).

Equal liberty is necessary in a society based upon the principles of .justice in that it assures that all
citizens will have, and acknowledge, a personal stake in the maintenance of the just order. Liberty
also assuresthat each member of the community will havethe opportunity to pursue hispersonal plan
of life without undue interference. Because the parties in the origina position do not know what
tastes, goals, and ideals they will have beyond the vell, they will insist upon an equa liberty of
conscience, since "they cannot take chances with their liberty by permitting the dominant religious
or mora doctrineto persecute or to suppress othersif it wishes' (p. 207). Their life-plans, whatever
they turn out to be, must not be stifled. Still less are the parties willing, as representatives of
continuing generations, to bargain away the free conscience of their descendants (p. 206).

Equal liberty brings even more immediate dividends. Among the most prominent isthe enhancement
of self-respect, one of the most significant of the primary goods. And why should "self-respect” be
so important to Rawls? His answer is both clear and emphatic:

First, [self-respect or self-esteem] includes a person's sense of his own value, his secure
conviction that hisconception of hisgood, hisplan of life, isworth carrying out. And second,
self-respect implies a confidence in one's ability, so far asit is within one's power, to fulfill
one's intentions. When we fedl that our plansare of little value, we cannot pursue them with
pleasure or take delight in their execution. Nor plagued by failure and self-doubt can we
continue our endeavors. It isclear then why self-respect isaprimary good. Without it nothing
may seemworth doing, or if somethingshave vauefor us, we lack the will to strivefor them.
All desire and activity becomes empty and vain, and we sink into apathy and cynicism.
Therefore, the parties in the origina position would wish to avoid at almost any cost the
socia conditions that undermine self-respect. (p. 440)
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Arbitrary, accidental, mordly irrelevant, and (most significantly) morally unacceptable inequalities
are prominent among the "socia conditions that undermine self-respect.” Conversely, a constant
awareness and public acknowledgment that "each counts for one, and no one counts for more than
one," extendsand securesthe primary good of self-esteem throughout the community (p. 545). Thus,
says Rawls:

. . . the basis for sdlf-esteem in a just society is . . . the publicly affirmed distribution of
fundamental rightsand liberties. And thisdistribution being equal, everyonehasasmilar and
secure status when they meet to conduct the common affairs of the wider society. (p. 544)

In sum, an assurance of equal liberty "strengthen(s) men's sense of their own worth, enlarge(s) their
intellectual and moral sensbilities, and lay(s) the basisfor a sense of duty and obligation upon which
the stability of just institutions depends’ (p. 234).

Rawls concludes that the advantages of equal liberty are so great, and the dangers of its abridgment
SO grave, that the parties in the origina position would mandate, above all others, the following
principle of justice:

Each person is to have an equal right to the most extensive total system of equal basic
liberties compatible with a similar system of liberty for all. (p. 250)

The principle of equal opportunity. The principles of justice, we will recall, are to have two general
roles: first, that of "assigning basic rights and duties,”" and, second, that of "determining the division
of advantages’ (p. 131). Asnoted, rightsand corresponding dutiesto protect and sustain theserights,
are to be assigned equally. However, the same need not be said for "the division of advantages.” If
an uneven distribution to some resultsin greater advantagesto all, such aninequality of distribution
is acceptable. Indeed, some (though not al) inequalities of distribution are inevitable. For instance,
natural talents are unevenly distributed, asare certain socia advantages (for example, the benefits of
being nurtured in a stable and loving family). Nothing can be done to "even out" these unequal
distributions; they are smple, unyielding, natural facts, and thus the rules of justice must be drawn
to accommodate them. Therationa strategy intheoriginal position, therefore, would beto treat these
uneven distributions as community assets.

... and to share in the benefits of this distribution whatever it turns out to be. Those who
have been favored by nature, whoever they are, may gain from their good fortune.only on
terms that improve the situation of those who have lost out. (p. 101)

Since "no one deserves his greater natural capacity nor merits a more favorable starting place in
society” (p. 102), it seemsto follow that unequal distributions can only accepted on grounds of their
community benefit. Accordingly, those positions in society which bring greater advantages must be
equally opento dl applicants. Inother words, "equal lifeprospectsinall sections of society” areowed
to dl who are"smilarly endowed or motivated” (p. 301). To insurefair and equal opportunity, then,
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advantages should be distributed according to rules of "pure procedural justice" -- rules that are
objective, public and blind to morally irrelevant personal traits.*

In summary: the partiesin the original position, not knowing their socia status or circumstances, or
their drawing in the "lottery” of natural talents or family conditions, would choose a rule of equal
opportunity to gain advantages. Furthermore, "fairness' requires that any unequal distributions of
advantages be treated as community resources. Accordingly, the members of the original position
would choose the following principle:

Social and economic inequalitiesareto be arranged so that they are. . . attached to offices
and positions open to all under conditions of fair equality of opportunity. (p. 302)

The difference principle. The foregoing presentation of the equal opportunity principle has brought
uswell along toward an explanation of Rawlssthird principle of justice: "The Difference Principle.”
(Strictly speaking, "equal opportunity” and "the difference principle’ are sub-parts of Rawls's Second
Principle of Justice.) In particular, we have noted that the advantages of native talents and family
background are purely random, not deserved, and morally neutral. Accordingly, Rawlsargues, these
advantages should be treated as community assets. There are additional and familiar reasons why
unegual distributions of advantages might be to the common good. For instance, some socially
beneficial professions which require long and disciplined training (e.g., medicine), or extra hazards
(e.g., law enforcement) may demand higher than average incentives or compensation if the
community's need for these services is to be met.

Knowing these general facts, ignorant of their eventual circumstancesin actua life, and yet seeking
to secure for themselves the highest expectation of socia primary goods, what rules will the parties
inthe original position chooseto regulate the distribution of these goods? Rawlsarguesthat they will
choose the most conservative strategy: the "maximin" strategy which would alow the maximum
possible expectations for the least favored (minimum) members of the community. In Rawlsswords:

The. . . principles are those a person would choose for the design of a society in which his
enemy isto assign him hisplace. The maximin rule tells usto rank alternatives by their worst
possible outcomes. we are to adopt the aternative the worst outcome of which is superior
to the worst outcomes of the others. (pp. 152-153)

Why this strange and extreme distribution policy? First, Rawls contends, in the absence of any
particular information concerning outcomes, it is prudent to discount any probability calculations.
Second, achieving the minimum index of primary goodsis vastly more important than any marginal
benefitsthat may accrue from surplusgoods. Thus, it isfar better to avoid faling below the linethan
to risk such deprivation by gambling for higher stakes. Third, the partiesagree that theworst possible
outcomes (e.g., davery or despotism) of other distributive schemes are not acceptable (p. 154).
Finally, and most significantly for our particular issue, the "choice of principles should seem
reasonable to others, in particular their descendants, whose rights will be deeply affected by it" (p.
155). After all, Rawls argues:
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[We should be] more reluctant to take great risksfor them than for ourselves, and we [should
be] willing to do so only when there is no way to avoid these uncertainties, or when the
probable gains, as estimated by objective information, are so large that it would appear to
themirresponsibleto haverefused the chance offered even though accepting it should actually
turn out badly. (p. 169)

The question of the distribution of goods is not confined to the rights and expectations of one's
contemporaries. Resourcesand opportunities must al so be set asidefor succeeding generations. Thus,
the least favored of one's own generation and the least favored of succeeding generations are, in a
sense, competing for the minimum shares. Thisissue of "just savings' (as Rawls calsit) will be of
pre-eminent concern to usin the remaining chapters of thisdissertation. For the moment, | wish only
to raise the issue and identify its place in Rawls's theory of justice.

How, then, would the maximin strategy be applied in the original position to the question of just
distributions of primary goods? Rawls believes that the parties would choose the following
"Difference Principle":

Social and economic inequalities are to be arranged so that they are . . . to the greatest
benefit of the least advantaged, consistent with the just savings principle. (p. 302)

We have considered the argument for the difference principle from the point of view.of the least
advantaged member of society. According to this principle, any attempt to allot him more would
result in his getting less. But what of the person who is better favored? After al, he would have to
make do with lessif his having more would beto the disadvantage of the least favored. Hasn't he a
valid complaint? Rawls thinks not:

To begin with, it is clear that the well-being of each depends on a scheme of social
cooperation without which no one could have asatisfactory life. Secondly, we can ask for the
willing cooperation of everyoneonly if the termsof the scheme are reasonable. Thedifference
principle, then, seemsto be afar basis on which those better endowed, or more fortunate in
their social circumstances, could expect othersto collaborate with them when someworkable
arrangement is a necessary condition of the good of all. (p. 103)*

Priorityrules. Itisnot enoughto list separate rulesof justice. In practical affairs, principlescomeinto
conflict and, unless rules of priority are established, such disputes might not be arguable on any
grounds more substantial than ad hoc appeals to "intuition,” emotion, or some other subjective
factors. Rawls does, infact, rank his principles, with first priority to equal liberty, second priority to
equal opportunity, and lowest priority to the difference principle.

Thisishelpful asfar asit goes; but it scarcely goesfar enough. Thereislittle guidance herefor setting
cost-benefit balances. For instance, how little equal liberty gained will compensate for how much
equal opportunity lost? How little opportunity gained is worth how much loss for the least
advantaged? Rawlssanswersto these questionsare extreme: no amount of gaininsocial or economic
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advantages (however great) can justly compensate for any amount of lossin equal liberty (however
dight). Similarly, equal opportunity holds absolute priority over the difference principle. The
principles are ranked, in Rawlssterms, "serialy" or "lexicaly" (pp. 43, 61, 302-303).

The phrase "lexica ordering” requires some clarification. Suppose you desired to ook up the name
"Rawls" in Who'sWho or the Directory of American Philosophers. Y ou would first, of course, look
under the"r's." Onceyou had located the"r's,” you would look inthe second | etter-placefor the"as,"
again regardless of the succeeding letter in the name, and so on until you found thelisting. In general,
says Rawls, "lexical ordering":

Requiresusto satisfy thefirst principlein the ordering before we can move on to the second,
the second before we consider the third, and so on. A principle does not come into play until
those previousto it are either fully met or do not apply. A seria ordering avoids, then, having
to balance principlesat al; those earlier in the ordering have an absol ute weight, so to speak,
with respect to later ones, and hold without exception. (p. 43)

Why such an extreme priority rule for ranking the principles of justice? First, the very fact that the
priority of equal liberty is absolute affords each citizen a generous allotment of the primary good of
self-respect. "Respect for persons,” says Rawls:

... iIsmanifest in the content of the principles to which we appeal. Thus to respect persons
iSto recognize that they possess an inviolability founded on justice that even the welfare of
society as a whole cannot override. It isto affirm that the loss of freedom for some is not
made right by a greater welfare enjoyed by others. The lexical priorities of justice represent
the value of personsthat Kant saysis beyond all price. (p. 586)

Clearly, the respect for others, generated by the priority of liberty, isat least equaled by the respect
for onself that is likewise engendered thereby.

A second reason to accept alexica ordering of the principles is that the right to pursue one's own
plan of life -- to be, that is, the creator, evaluator, and executor of one's own destiny -- is of such
paramount importance that without it any increased materia advantageswould be empty and without
savor (pp. 542-543). Furthermore, the priority of liberty ingtillsin each citizen a sense of loyalty to
the ingtitutions that embody this principle and, with this loyalty, a desire to protect and perpetuate
these just institutions.

Even s0, does all this justify absolute priority of liberty? Brian Barry (1973), among many others,
feels that thisruleis "outlandishly extreme" in that:

.. . as between two situations, the smallest superiority on the first principle outweighs any
amount of superiority on the second principle and that the smallest amount of improvement
on the first principle is worth sacrificing any amount of loss on the second principle. (pp.
59-60)
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Rawls seems, in fact, to sense that he may have overreached a bit with his"lexical ordering” of the
principles. Early in the book he writes: “While it seems clear that, in general, alexica order cannot
be strictly correct, it may be an illuminating approximation under certain special though significant
conditions.” (p. 45) What is not "clear" in the book is how we might unequivocally identify these
"certain specia though significant conditions.”

Another hedgeintherule of "thelexical priority of liberty" isthat the serial ranking of the principles
appliesonly in conditions of moderate scarcity. In conditions of acute scarcity, it might well be more
prudent (as Bertrand Russell once put it) to prefer abushel of grain to the right to vote'* However,
Rawls argues, thisis a passing phase in history, for "as the conditions of civilization improve, the
margina significance for our good of further economic and social advantages diminishesrelative to
the interests of liberty" (p. 542)

Rawls, then, makesafundamental distinction between the general conception of justice, which holds
in cases of acute scarcity, and the special conception of justice (described inthis section) which holds
in conditions of, at worst, moderate scarcity. This distinction is based upon the assumption that:

It isonly when social conditions do not allow the effective establishment of [basic liberties)]
that one can acknowledge their restriction. The denial of equal liberty can be accepted only
if itisnecessary to enhancethe quality of civilization so that in due course the equal freedoms
can be enjoyed by all. The lexical ordering of the two principles is the long-run tendency of
the general conception of justice consistently pursued under reasonably favorable conditions.
Eventually there comes a time in the history of a well-ordered society beyond which the
special form of the two principles takes over and holds from then on. (p. 542)

At this stage in human progress, the principle of liberty properly assumesalexical priority over the
distributive principles, for:

As the conditions of civilization improve, the marginal significance for our good of further
economic and social advantages diminishesrelative to the interests of liberty, which become
stronger as the conditions for the exercise of the equal freedoms are more fully realized.
Beyond some point it becomes and then remainsirrational from the standpoint of the origina
position to acknowledge alesser liberty for the sake of greater material means and amenities
of office. (p. 542)

A summary statement of the principles of justice. Thiscompletesour al too brief account of Rawls's
derivation of the principles of justice as they would be chosen from the standpoint of the origina
position. There remains only a complete statement in Rawls's words of these principles and their
priority rules.

The General Conception of Justice -- (Condition of Acute Scarcity):
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All socia primary goods -- liberty and opportunity, income and wealth, and the bases
of self-respect -- areto be distributed equally unless an unequal distribution of any or
al of these goods is to the advantage of the least favored. (p. 303)

The Special Conception of Justice -- (Condition of Moderate Scarcity):

First Principle: Each person is to have an equd right to the most extensive total
system of equal basic liberties compatible with asimilar system of liberty for all.

Second Principle: Socia and economicinequalitiesareto bearranged so that they are
both: (a) to the greatest benefit of the least advantaged, consistent with the just
savings principle, and (b) attached to offices and positions open to all under
conditions of fair equality of opportunity.

First Priority Rule (The Priority of Liberty):

The principlesof justice areto beranked in lexica order and therefore liberty can be
restricted only for the sake of liberty.

There are two cases: (a) aless extensive liberty must strengthen the total system of
liberty shared by, dl; (b) alessthan equal liberty must be acceptabl e to those with the
lesser liberty.

Second Priority Rule (The Priority of Justice over Efficiency and Welfare):

The second principle of justiceislexically prior to the principle of efficiency"™ and
to that of maximizing the sum of advantages [i.e., classical utilitarianism]: and fair
opportunity is prior to the difference principle.

There aretwo cases: (@) an inequality of opportunity must enhance the opportunities
of those with the lesser opportunity; (b) an excessive rate of saving must on balance
mitigate the burden of those bearing this hardship. (pp. 302-303)

The elements of Rawlss theory of justice: a schematic summary. Before moving on to a
consideration of Rawls's views concerning institutional justice and the pursuit of personal good, |
would liketo draw a schematic representation of the relationships among the parts of Rawlsstheory
that we have examined so far. First, we will recall that, according to Rawls, right policies and
judgments should be in accordance with the principles of justice, and that these principles, in turn,
should follow from the deliberations of the partiesin the origina position as these deliberations are
determined by the conditions and the admissible knowledge in that assembly. Second, Rawlsbelieves
that the considered moral judgments which are derived from rational, intelligent reflections upon
experience and "the moral sense," should both affect and be affected by the formal theory of justice
(described in the first point, above). Finally, the formal principles of justice and considered moral
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judgments are brought into accord through "reflective equilibrium,” whereby (a) the "considered
judgment" might require alterations in the conditions of the origina position, or (b) the resulting
principles of justice, or entailed policies, might suggest revisionsin the considered judgments. Thus,
we arrive at the schematic diagram. Note that the uni-directional arrow from "considered moral
judgment” to "conditions on the original position” does not mean that there is no influence in the
opposite direction. However, the conditions in the origina position may only affect the considered
moral judgments through conflicts of these judgments with the principles of justice and/or the
practical policies resulting from the conditions in the original position.
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25. Just Institutions

Earlier (820), | noted that Rawls considers "the basic structure of society" to be"the primary subject
of justice" (Rawls, p. 7). | also pointed out that Rawls perceives the basic task of the partiesin the
original position to be the determination of "the fundamental terms of their association” (Rawls,
p. 11). Itisclear inthisand numerous other passagesin the book that Rawlswishesto articulaterules
for the just function of institutions. Indeed, the second of the three main parts of the book istitled,
"Institutions." It is noteworthy that Rawls's treatment of "Justice Between Generations' (844) isto
be found midway through this analysis of "just ingtitutions,” in his chapter on "Distributive Shares®
(Chapter V).

Rawlsinterprets "institutions’ to mean "a public system of rules which defines offices and positions
with their rights and duties, powers and immunities, and the like" (p. 55). These rules, he continues:

Specify certain forms of action as permissible, others as forbidden; and they provide for
certain penalties and defenses, and so on, when violations occur. Asexamplesof institutions,
or more generally social practices, we may think of games and rituals, trials and parliaments,
markets and systems of property. An ingtitution may be thought of in two ways: first as an
abstract object, that is, as a possible form of conduct expressed by a system of rules; and
second, asthe redlization in the thought and conduct of certain persons at a certain time and
place of the actions specified by these rules. (p. 55)

The well ordered society. By describing an institution as "a public system of rules,” Rawlsreiterates
acriterion that is found among his "formal constraints on justice"; namely, the publicity condition.
Accordingly, a person engaged in just institutional activity:

... knows what he would know if these rules and his participation in the activity they define
were the result of an agreement. A person taking part in an institution knows what the rules
demand of himand of the others. He a so knowsthat the others know thisand that they know
that he knows this, and so on. (p. 56)

If the ingtitutional rules that are publicly acknowledged and obeyed include the principles of justice,
the happy result may be called a "well ordered society." This important concept deserves some
amplification.

In hisrecent paper, "Fairnessto Goodness," Rawls (October 1975, pp. 547-548) acknowledges that
in A Theory of Justice the basic features of the "well ordered society” "were not stated together at
any one place" (p. 547n). He then proceeds to remedy the omission with a seven-item criterion list.
Because the concept will figure significantly in later sections of this dissertation, | should like to
present Rawlsslist. After briefly characterizing the "well ordered society” as"onethat iseffectively
regulated by a public conception of justice,” Rawls continues that in such a society:
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(1) Everyone accepts, and knows that others accept, the same principles (the same
conception) of justice. (2) Basic social institutionsand their arrangement into one scheme (the
basic structure of society) satisfy and are with reason believed by everyone to satisfy these
principles. (3) Thepublic conception of justiceisfounded on reasonabl e beliefsthat have been
established by generally accepted methods of inquiry.

Furthermore, the members of awell ordered society, being free and equal moral persons:

(4) ... have, and view themselves as having, a sense of justice (the content of which is
defined by the principles of the public conception) that isnormally effective (the desireto act
on this conception determines their conduct for the most part). (5) . . . have, and view
themsalves as having, fundamenta aimsand interests (aconception of their good) inthe name
of which it islegitimate to make claims on one another inthe design of their institutions. (6)
. . . have, and view themselves as having, a right to equal respect and consideration in
determining the principles by which the basic structure of their society is to be regulated.

Findly, the well ordered society is stable, which means that "(7) Basic ingtitutions generate an
effective and supporting sense of justice" (p. 547-548). (Cf. p. 112, below. See dso Rawls, 1971,
pp. 453-454.)

Political institutionsand "the four-stage sequence. The principlesof justice, which areto govern and
set limits upon institutional activity in the well-ordered society, are formulated from the standpoint
of theorigina position. However, thisideal and abstract perspective, by itsvery design, offerslimited
guidance for meeting specific problems of an actual society, since the practical work of operating
institutions calls for particular knowledge that is excluded from the origina position. On the other
hand, the origina position reflects the requirement that just decisions within institutional contexts
should be arrived at judicioudly; that is, through objective, impersonal, and rational decision-making
procedures. How, then, can rational disinterest effectively be combined with the particular knowledge
required for effective institutional functioning? Rawls's answer to this dilemma, as it appliesto the
governing political institutions of the society, isingenious. He suggeststhat political institutionsmight
be perceived as a series of assemblies which follow the adjournment of the original position, and at
whichthevell of ignoranceislifted in stages as questions of progressive specificity are dealt with (Cf.
Rawls, 831).

The task of 'the origina position, of course, isto choose the fundamental rules of association in any
human community existing under the circumstances of justice. Since we have examined this
conception in detail, I'll say little more about it. Rawls proposes that, upon deciding upon the
principles of justice, the parties should immediately move on to a constitutional convention, at which
timethey will learn of the "relevant general facts about their society, that is, itsnatural circumstances
and resources, itslevel of economic advance and political culture, and so on," athough they will have
no information concerning their personal circumstances, nor that of any particular persons (p. 197).
It isthe task of this convention to codify and institutionalize (e.g., inaBill of Rights), theright of the
citizensto equal liberty, as enunciated in the first principle of justice. The genera laws, procedures,
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and guarantees approved therein are to govern the work of the next stage: the Legislative Stage. At
thisstage, it isthe task of the partiesto enact laws and to designate officials and institutions to carry
out specific economic and socia policies. The distribution procedures established at thislevel areto
be constrained by the second principle of justice (i.e., equal opportunity and the difference principle).
Interestingly, the fact that the enforcement of the first principle is the responsbility of the
Constitutional Convention and that the enactment of the second principle is the task of the
subordinate legidative stage, reflects, in the political institutions, the rule of the priority of liberty.

In the final stage, the Application Stage, it isthe task of judges and administrators to enforce and
execute, and of citizens to follow, the principles, rules and laws set down in the higher stages (p.
199). Here, the veil of ignorance is totally lifted and thus al available knowledge admitted.

Just economic institutions. In a well-ordered society, the economic institutions distribute good
according to the precepts of the principle of equal opportunity and the difference principle. AsRawls
puts it:

The sum of transfers and benefits from essentia public goods [is] arranged so asto enhance
the expectationsof theleast favored consi stent with the required savings and the maintenance
of equal liberties. When the basic structure takes thisform the distribution that results will be
just (or at least not unjust) whatever it is. (p. 304)

In addition, the distributions of goods display "pure procedura justice,” which is to say that "no
attempt ismade to definethe just distribution of goods and services on the basis of information about
the preferences and claims of particular individuas' (p. 304). Interestingly, Rawls believes that just
economic distributions are possible both in free enterprise and collective (socidistic) systems of
production (p. 271).%

Sability and just institutions. One factor that should weigh heavily in the deliberation of the origina
position isstability; that is, whether the principles chosen by the parties will generate institutions that
they will wish to support and sustain. Another aspect of the same issue is the question of whether
persons born and raised in a well-ordered society will "develop a desire to act in accordance with
these principles and to do their part in institutions which exemplify them" (p. 177). Rawls believes
that asociety which exemplifiesthe principlesof justicewill clearly meet thetest of stability, for under
such conditions:

Each person's liberties are secured and there is a sense defined by the difference principlein
which everyoneisbenefitted by socia cooperation. Therefore we can explain the acceptance
of the social system and the principlesit satisfies by the psychological law that persons tend
to love, cherish, and support whatever affirms their own good. Since everyone's good is
affirmed, al acquire inclinations to uphold the scheme. (p. 177)

Among the personal goodsaffirmedinawell-ordered society are self-respect and theliberty to pursue
one'sown life plan. The concepts of "stability,” the good of self-respect, and the rational plan of life,
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have appeared from time to time in the foregoing sections. In the next section, these concepts will
be given further scrutiny as we examine Rawls's "Full Theory of the Good."

26. " Goodness as Rationality"

"Right" and "good" to Rawls. The principles of justice draw the boundaries around the realm of the
right. They do little, however, to indicate the content of the good — the landscape within the borders
of thisrealm. To comprehend and to work toward the good for a society, an institution or a person,
one must first understand the particular nature and circumstances of that society, institution, or
person. However, such knowledge isforbidden in the original position. Now, according to Rawls's
deontol ogical perspective, nothing that violatesthe right can count asagood (p. 31). But, whilethis
clearly tells us what isnot good, it doeslittle to illuminate our conception of what isgood. For this,
we need a closer look at human nature and then at the particular institution or person whose good
we wish to understand. In the last of the three main parts of A Theory of Justice (titled "Ends"),
Rawls explores the question of the good life of the individual, within the constraints of the just (or
"right") life. In these find three chapters of his book (comprising amost 200 pages), Rawls treats
such diverse topics as mora deliberation, moral sentiments (e.g., respect, guilt, shame), happiness,
virtue and evil, mora development, and so on. Pervading dl these chapters are the questions of
stability and congruence (p. 395); namely: (a) doesawell-ordered society produce memberswho will
accept support and sustain the principles of justice upon which the society is based?, and (b) isa
well-ordered society the sort of place where personal growth, satisfaction and flourishing can take
place -- in aword, isjustice a persona good?

But haven't we already examined Rawlsstheory of thegood -- namely, theindex of primary goods?
Not redly. The primary goods are desired and needed by everyone, whatever else they may require.
They fdl under the so-called "thin theory of the good.” Our present concern is with the goods
denoted above by the phrase "whatever else." Rawls cdls this the "Full Theory of the Good." He
relates the two theories as follows:

We need what | have called the thin theory of the good to explain the rational preference for
primary good and to explicate the notion of rationality underlying the choice of principlesin
the original position. This theory is necessary to support the requisite premises from which
the principlesof justice are derived. But |ooking ahead to other questions yet to be discussed,
amore comprehensive account of the good isessential. Thus the definition of beneficent and
supererogatory acts depends upon such atheory. So likewise does the definition of the moral
worth of persons. This is the third main concept of ethics and we must find a place for it
within the contract view. Eventually we shall have to consider whether being agood person
isagood thing for that person, if not in general then under what conditions. (p. 397)

These final 200 pages of Rawls book are rich, suggestive and comprehensive -- both for moral

philosophy in genera and for the posterity question in particular. However, Rawls has little to say
explicitly about the good of caring for posterity. Asl have noted, his primary concern (expressed in
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the first two parts of the book) has been for the rightness of making just provision for future
generations. Even so, asweshal discover in succeeding chapters, Rawlss"Full Theory of the Good,"
does, in fact, bear significant implications for the question of the duty to posterity.

Goodnessasrationality. Accordingto Rawls, theindividual'sgood isachieved through the successful
pursuit of a"rationa plan of life." What does he mean by this? He explains that:

A person's good is determined by what is for him the most rational long-term plan of life
given reasonably favorable circumstances. A man is happy when he is more or less
successfully inthe way of carrying out this plan. To put it briefly, the good isthe satisfaction
of rational desire. We are to suppose, then, that each individua has a rational plan of life
drawn up subject to the conditions that confront him. This plan is designed to permit the
harmonious satisfaction of hisinterests. It schedules activities so that various desires can be
fulfilled without interference. It isarrived at by rgjecting other plansthat are either lesslikely
to succeed or do not provide for such an inclusive attainment of aims. Given the alternatives
available, arationa planisonewhich cannot beimproved upon; thereisno other plan which,
taking everything into account, would be preferable. (pp. 92-93)

In connection with "life plans,” the term "rationality” is given two complementary interpretations:

A person'splan of lifeisrationa if, and only if, (1) itisone of the plansthat is consistent with
the principles of rational choice when these are applied to all the relevant features of his
situation, and (2) it is that plan among those meeting this condition which would be chosen
by him with full deliberative rationdlity, that is, with full avareness of the consequences.’’ .
.. [A] person'sinterests and aims are rational if, and only if, they are to be encouraged and
provided for by the plan that isrational for him. . . . We criticize someone's plan, then, by
showing either that it violates the principles of rational choice, or that it is not the plan that
he would pursue were he to assess his prospects with care in the light of afull knowledge of
his situation. (pp. 408-409)

It isimportant to note that this definition of a person's good as "the satisfaction of rational desire” is
purely formal. We cannot, from this definition alone, determine "what sorts of ends these plans are
likely to encourage. In order to draw conclusions about these ends, it is necessary to take note of
certain genera facts'. These "genera facts' include data of human desires, needs, capacities, and
abilities (p. 424). In addition, to determine his own particular life plan, each person must take into
account aspects of his background and circumstances that are unique to him.

With this definition of "good as rationality” at hand, we are prepared to explicate such morally
significant concepts as happiness, the good object, the good person (i.e., of moral worth), and the
good (or beneficent) act. First, happiness is seen to have two aspects:

... oneisthe successful execution of arationa plan. . . which aperson strivesto redlize, the
other ishisstate of mind, his sure confidence supported by good reasons that his success will
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endure. Being happy involves both a certain achievement in action and a rational assurance
about the outcome. (p. 549)

Second, an object isgood (for someone) if it "has the propertiesthat it isrational for someone with
arationa plan of life to want" (p. 399). Third, a good person, or a person of moral worth, "is
someone who hasto a higher degree than the average the broadly based features of mora character
that it isrational for the personsin the original position to want in one another." In other words, "a
good person has the features of moral character that it is rational for members of a well-ordered
society to want intheir associates' (p. 437). Findly, a good act (or beneficent act) can be defined as
an act: “. . . which we are at liberty to do or not to do, that is, no requirements of natural duty or
obligation constrain us either to do it or not to do it, and which advances and isintended to advance
another's good (hisrational plan).” (p. 438)

Thegood and theright contrasted. It should now be clear, from the foregoing account, that the good
for man is quite distinct from his duty -- that is, from what is right (i.e., in accordance with the
principles of justice). Of course, these categories of morality, while distinct, are, of necessity, never
in conflict. Rawls describes the distinction with admirable clarity. First, he reminds us, the right
follows from the conditions in the original position, while the (full) good does not. He writes:
“Whereas the principles of justice (and the principles of right generaly) are those that would be
chosen in the origina position, the principles of rational choice and the criteria of deliberative
rationality are not chosen at all.” (p. 446)

He continues by pointing out that, while the principles of justice must be agreed to unanimously in
the original position, this is not the case with the theory of the good. There is, he says: “. . . no
necessity for an agreement upon the principles of choice. Since each person isfreeto plan hislife as
he pleases (so long as his intentions are consistent with the principles of justice), unanimity
concerning the standards of rationality is not required.” (p. 447)

A second distinction (implicit in the above account of the first) is that the principles of right are
invariable, while personal conceptions of the good may vary. Says Rawls:

It is, in general, a good thing that individuals conceptions of their good should differ in
significant ways, whereas this is not so for conceptions of right. In a well-ordered society
citizenshold the same principles of right and they try to reach the samejudgment in particular
cases. These principles are to establish a fina ordering among the conflicting claims that
personsmakeupon.oneanother. . . . Onthe other hand, individua sfind their good indifferent
ways, and many things may be good for one person that would not be good for another.
Moreover, there isno urgency to reach a publicly accepted judgment as to what isthe good
of particular individuas. The reasons that make such an agreement necessary in questions of
justice do not obtain for judgments of value. (pp. 447-448)

The third difference is that the principles of justice (right) are chosen behind the veil of ignorance,
while the evaluation of one's good requires full knowledge. Thus, says Rawls:
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Not only must the principles of justice be chosen in the absence of certain kinds of particular
information, but when these principles are used in designing constitutions and basic social
arrangements, and in deciding between laws and policies, we are subject to smilar athough
not as strict limitations .. . . . Anindividua's conception of hisgood, on the other hand, isto
be adjusted from the start to his particular situation. A rational plan of lifetakesinto account
our specid abilities, interests, and circumstances, andthereforeit quite properly dependsupon
our social position and natural assets. (p. 449)

Underlying dl these distinctions, of course, isthe fundamental rule: therightisprior to thegood, and
thus sets limits upon what can be counted as good.

Moral psychology and the sense of justice. The" Sense of Justice" isdescribed by Rawlsas"asettled
disposition to adopt and to want to act from the moral point of view, insofar at least asthe principles
of justice defineit” (p. 491). This sense entailsboth awillingness to confine one's life-plan within the
constraints of justice, and a desire to support just institutions where they exist and to work toward
their establishment where they do not exist. A sense of justice is to be found (all too infrequently)
among members of dl varieties of civilized society, however imperfect. The sense is manifested in
acts of civil disobedience and conscientious objection, in political debate, and in such political
documents as the United States Constitution and the Bill of Rights.

In a well-ordered society, a sense of justice is a virtually universal endowment to those fortunate
enough to grow up in such a society. The sense is acquired in three stages, described in Rawls's
"Laws of Moral Development.” Thefirst law ("the Morality of Authority") states:

Given that family institutions are just, and that the parents love the child and manifestly
expresstheir love by caring for hisgood, then the child, recognizing their love of him, comes
to love them. (p. 490)

The second law ("the Morality of Association") asserts:

Given that a person's capacity for fellow feeling has been realized by acquiring attachments
in accordance with the first law, and given that a social arrangement is just and publicly
known by al to be just, then this person develops ties of friendly feeling and trust toward
others in the association as they with evident intention comply with their duties and
obligations, and live up to the ideals of their station. (p. 490)

Finally, the third law ("the Morality of Principles’) reads:

Giventhat aperson's capacity for fellow feeling has been realized by hisforming attachments
in accordance with the first two laws, and given that a society's ingtitutions are just and are
publicly known by al to be just, then this person acquires the corresponding sense of justice
as he recognizes that he and those for whom he cares are the beneficiaries of these
arrangements. (p. 491)
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Rawlsis describing here a process that is reminiscent of Socrates account of "the ladder of love" in
Plato's Symposium. In Rawls's version, the child first develops a love and a loyalty to those most
immediately and conveniently present and caring -- his parents. The loyalty is extended. to relatives
and friends, and then to such abstractionsas associations and i nstitutionsto which one's acquai ntances
(and onesdlf) belong. Finaly, the loyalty attaches to the most abstract of entities, ideas and
principles.’® A dramatic moral crisis, such as the recent Watergate Scandal, often illustrates the
conflict betweenthesethree stagesof morality. Inthe Watergate affair, some officialswere motivated
by their loydty to aperson, i.e., Mr. Nixon. Otherswere moved by their loyaty to aninstitution, i.e.,
the Presidency. Still others acted in accordance with their duty to uphold the genera principle of
equal justice under the law.

Those who possess a sense of justice must pay aprice for it. The price isthe liability to suffer guilt
and shame when one's conduct fails to meet the standards (of right) implied by the principles of
justice, or the virtues and excellences (i.e., of goodness) consistent with one's persona plan of life.
In general, says Rawls, guilt on the part of the agent, and resentment and indignation on the part of
those affected by the agent, "invoke the concept of right." On the other hand, shame on the part of
theagent, and contempt and derision from others, "invoke the concept of goodness'® (p. 484). Rawls
explains the difference in this manner:

While the principles of right and justice are used to describe the actions disposing us to feel
both moral shame and guilt, the perspective is different in each case. In the one [guilt] we
focus on the infringement of the just claims of others and the injury we have done to them,
and on their probable resentment or indignation should they discover our deed. Whereasin
the other [shame] we are struck by the loss to our self-esteem and our inability to carry out
our aims, we sense the diminishment of self from our anxiety about the lesser respect that
others may havefor us and from our disappointment with ourself for failing to live up to our
ideals. Moral shame and guilt, it is clear, both involve our relationsto others, and each isan
expression of our acceptance of the first principles of right and justice. Nevertheless, these
emotions occur within different points of view, our circumstances being seen in contrasting
ways. (p. 446)

While the liability of bearing the weight of guilt and shame may be burdensome, and consequences
of avoiding thisliability arefar worse. In one of the most moving and profound passages in hisbook,
Rawls explains:

A person who lacks a sense of justice, and who would never act as justice requires except as
self-interest and expediency prompt, notonly is without ties of friendship, affection, and
mutual trust, but is incapable of experiencing resentment and indignation. He lacks certain

4 have a somewhat different sense of “guilt” and “shame.” Shame focuses upon one’'s
concern about the opinion of others about one’'s moral worth. Guilt focuses upon one' s sense of
diminished mora self-worth.
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natural attitudes and moral feelings of a particularly elementary kind. Put another way, one
who lacks a sense of justice lacks certain fundamental attitudes and capacitiesincluded under
the notion of humanity. Now the moral feelings[guilt and shame] are admittedly unpleasant,
in some extended sense of unpleasantness; but there is no way for us to avoid a liability to
them without disfiguring ourselves. This liability isthe price of love and trust, of friendship
and affection, and of a devotion to institutions and traditions from which we have benefited
and which serve the general interests of mankind. Further, assuming that persons are
possessed of interests and aspirations of their own, and that they are prepared in the pursuit
of their own ends and idedls to press their clams on one another -- that is, so long as the
conditions giving rise to questions of justice obtain among them -- it isinevitable that, given
temptation and passion, this liability will be realized. And since being moved by ends and
idealsof excellenceimpliesaliability to humiliation and shameimpliesalack of such endsand
idedls, one can say of shame and humiliation also that they are part of the notion of humanity.
Now the fact that one who lacks a sense of justice, and thereby a liability to guilt, lacks
certain fundamental attitudes and capacitiesisnot to betaken asareason for acting asjustice
dictates. But it has this significance: by understanding what it would be like not to have a
sense of justice -- that it would beto lack part of our humanity too -- we areled to accept our
having this sentiment. (pp. 488-489) (See also Rawls's early paper, "The Sense of Justice"
1963, p. 282.)

Later in this dissertation, as | have occasion to draw motivations for caring for future generations
from Rawlsstheory of the good and elsewhere, | will return to the ideas expressed in this significant
account of the sense of justice -- and of the terrible deprivations of those without it. (See 8843, 45,
below.)

"TheKantianinterpretation": Acritical note. Thereader familiar with Rawlsstreatment of the sense
of justice may wonder why | havefailed heretofore to mention his"Kantian Interpretation” of justice
as fairness. The omission has been deliberate, as | will explain shortly. But first, I should briefly
describe the "Kantian interpretation.”

Rawls believesthat his principles of justice can be compared to the categorical imperative and other
aspects of Kant's moral philosophy. Accordingly, adesire and disposition to act in accordance with
these principles(i.e., a"sense of justice") displaysafull fruition of the human capacity for autonomy,
equality, and rationality (p. 253). Says Rawls:

The desire to act justly derivesin part from the desire to express most fully what we are or
can be, namely free and equal rationa beings with aliberty to choose. . . . Liberty isacting
inaccordance with alaw that we giveto ourselves. And thisleadsnot to amorality of austere
command but to an ethic of mutual respect and self-esteem. (p. 256)

Thus, "The origina position may be viewed . . . as a procedural interpretation of Kant's conception
of autonomy and the categorical imperative" (p. 256).
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Oliver Johnson (1974) rejects Rawlss Kantian interpretation, arguing that "the conception that
[Rawls] has of man'snature asamoral being isbasicaly opposed to, rather than consonant with, that
held by Kant" (p. 58). Since | cannot report Johnson's full argument here, one aspect will have to
suffice. Rawls, says Johnson, believes that "the decision the individual makes in choosing the
principles of justiceisrational insofar asit serves hislong-range best interests. For him, thus, reason
isinstrumenta; its function is to select means that will lead to ends determined by desire” (p. 64).
However, to Kant:

The moral and proper function of reason is to produce a will good in itself. That Kant's
conception of moral or practical reasonisnot only different from, but opposed to, the account
offered by Rawlsisapparent. For Rawlss paradigm example of the moral use of reason Kant
would deny to have anything to do with morality at all. And Kant's description of the proper
moral function of reason is nowhere echoed in Rawlsstheory. Rather than being consonant
with each other, these two conceptions of the role of reason inthe moral life stand, inrelation
to each other, very near the limits of incompatibility. No 'Kantian interpretation’ is remotely
possible. (pp. 65-66).

| find Johnson's argument here, and el sewhere, to be convincing and conclusive. Accordingly, | have
generally chosen, in this dissertation, to bypass Rawlss "Kantian interpretation.” A strong case can
bemade, | believe, that an effective sense of justice displaysmoral rationality and autonomy. But this
"rationality” and "autonomy" are"Kantian" inonly themost superficia sense, and the deeper grounds
and implications of freedom and reason, in Rawls and in Kant, diverge radically. | cannot in this
space, delveinto these " deeper grounds." Sufficeit to say that, to Rawls, reasonisbut one of severa
factors involved in the derivation of the principles of right, while, for Kant, the right is exemplified
in the willingness to act "categorically" according to the dictates of pure reason (i.e., apart from
"hypothetical" calculations of results). (I will not deal here with Johnson's other objections to "the
Kantian interpretation™.)

Where doesthisleave Rawlsstheory? Essentially untouched, | believe. While Rawlshas devised the
"Kantian interpretation” as ameans of illuminating justice as fairness, it plays no significant rolein
the justification of his theory. Thus, while Rawls's scholarship might, in this case, be questioned (a
rare and uncharacteristic lapse:), the integrity of his system has been little compromised.™

The Aristotelian Principle. Rawls believesthat human activity, both individual and communal, tends
toward complexity and comprehensiveness. This, he contends, isabasic fact of human nature which
must be taken into account in assessing the goodness of personal life plans, or of asocia order. This
tendency, which Rawls calls "the Aristotelian Principle,” indicates that:

Other things equal, human beings enjoy the exercise of their realized capacities (their innate
or trained abilities), and that this enjoyment increases the more the capacity isrealized, or the
greater its complexity. A person takes pleasure in doing something as he becomes more
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proficient at it, and of the two activities which he performs equally well, he prefers that the
one that calls upon the greater number of more subtle and intricate discriminations. (p. 414)

The Aristotelian Principle, says Rawls, is evident in countless events of everyday life; notably inthe
play of children, inthe arts, and in personal hobbies. A11 thisindicates that "human beings enjoy the
greater variety of experience, they take pleasure in the novelty and surprises and the occasions for
ingenuity and invention that such activitiesprovide" (p. 431). People a so seemto prefer the complex
because of "the pleasures of anticipation and surprise” that they evoke, and they are attracted by the
opportunity to display, in skillful activity, "individual style and personal expression” (p. 427).

If Rawls has correctly described the Aristotelian Principle as "a deep psychological fact,” (p. 432)
then it surely deserves a prominent placeinthe "rational life plan” which determines a person's good.
Furthermore, asan individua exhibitsthe Aristotelian Principle, in hisprofessional work, hispersonal
associations, and other aspects of hislife, hewill enjoy the admiration of others and thus enhance his
self-esteem (a primary good). The principle yields obvious social advantages as well which are
manifested inthe progress of the arts, the sciences, technology, and other aspectsof civilizedlifethat
exhibit skill, complexity, and comprehensiveness (p. 429).

The good community. Aswe now know, in Justice as Fairness, the principles of justice are derived
fromtheoriginal position -- aconceptual model devised to exhibit theresults of rationa deliberation
by sdlf-serving ("mutually disinterested") individuals. In addition, Rawlss account of the good
employs such concepts as "rational life plans," "the sense of justice," "the Aristotelian Principle,” dl
of which are treated as accomplishments by the individual. However, dl this should not lead us to
suspect that Rawls has overlooked the necessary contribution of the community to the attainment of
human well-being and fulfillment. Indeed, he insists that "human flourishing” can best take placein
the context of awell-ordered community, regulated by the principles of justice. Rawls writes:

The collective activity of justice is the preeminent form of human flourishing. For given
favorable conditions, it isby maintaining these public arrangementsthat persons best express
their nature and achieve the widest regulative excellences of which each is capable. At the
sametimejust institutions alow for and encourage the diverse internal life of associationsin
which individuds realize their more particular aims. Thus the public realization of justice is
avalue of community. (p. 528)

Why is this? Why is the community necessary for human flourishing? This is so Smply because
collectiveassociation offerstheindividua security and resourcesthat he could never attain by himself.
For example, while in aflourishing society one can appreciate many arts; he can master only one, if
that. While he can benefit from the findings of many sciences and the applications of many crafts, he
can becomethe expert of only one, if that. In short, acommunity offersthe individua the opportunity
to benefit, in his single lifetime, from the experience and contributions of countless others. The
English economigt, L. T. Hobhouse, expressed the point quite vividly when he wrote:
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The organizer of industry who thinks he has'made’ himself and hisbusinesshasfound awhole
social system ready to his hand in skilled workers, machinery, a market, peace and order --
avast apparatus and a pervasive atmosphere, the joint creation of millions of men and scores
of generations. Take away the whole social factor and we have not Robinson Crusoe, with
hissalvage from thewreck and hisacquired knowledge, but the native savage living on roots,
berries and vermin.®

Rawls concurs, as hewrites (somewhat less elegantly): "[Because] our potentialities and inclinations
far surpass what can be expressed in any one life, we depend upon the cooperative endeavors of
others not only for the means of well being but to bring to fruition our latent powers' (p. 571).

However, as Hobhouse clearly indicates, the advantages of community life are not entirely derived
from one's contemporaries. There is aso a rich legacy from the past, a legacy of "systems of
knowledge and bdief," of "recognized tendenciesfor doing things, and €l aborate styles of feeling and
expression” (Rawls, 1971, p. 526). As the members of the community perceive, share, and benefit
from their common political, artistic, scientific, and religious traditions, they may aso perceive
themselves as participants in an ongoing historical process in which they are aming toward the
eventual achievement of "shared final ends' (p. 526). The sense of community, then, may well be
extended to encompass one's ancestors and one's posterity. One's own self-esteem may well be
affected by the extent to which he contributes his personal time, talents and career to social and
cultura projects and goals which transcend himsdf. (I will have much more to say about "self
transcendence” and the provision for posterity in Chapter Vi1, below.)

However, says Rawls, if dl these worthy persona dividends and collective accomplishments are to
be realized through the flourishing of "the good community":

Wemust acknowledgethe principlesof itsregul ative conception, and this meansthat we must
affirm our sentiment of justice. To appreciate something as ours, we must have a certain
allegiance to it. What binds a society's effortsinto one socia union isthe mutual recognition
and acceptance of the principlesof justice; it isthisgenera affirmation which extendstheties
of identification over the whole community and permits the Aristotelian Principleto haveits
wider effect. (p. 571)

The congruence of the right and the good. In this chapter we have examined the derivation of the
principle of justice (the right) from the original position. We have also discussed the nature and
development of the sense of justice in the individuad. Somewhat separately, we have considered
Rawls's concept of persona good as "the satisfaction of rational life plans." These issues may now
be drawn together as we ask, with Rawls, whether the Right and the Good are congruent. Rawls
posesthe question of congruenceinthismanner: Inawel ordered society, does"apersonsisrational
plan of life affirm and support his sense of justice?' And the converse question: "Do the various
desiderata of awell ordered society and . . . itsjust arrangements|i.e., institutions] contribute to the
good of its members?'#* (p. 513). In both cases, Rawls believesthat the answer is affirmative. Most
of its supporting arguments are familiar to us by now.
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Why, then, should we believe that justice serves one's personal good? In the first place, as we have
seen, the principles of justicefoster and support self-respect which, inturn, enhances social solidarity
(p. 178). (See pp. 101-2, above). Rawlsis quite explicit about the importance of self-respect to a
person's good: "It is clearly rational for men to securetheir self-respect. A sense of their own worth
is necessary if they are to pursue their conception of the good with zest and to delight in its
fulfillment. Self-respect is not so much a part of any rationa plan of life as the sense that one's plan
isworth carrying out” (p. 178). Secondly, ajust ("well ordered") society isbest equipped to facilitate
the "human flourishing" that was just noted; namely, the communa sharing, enjoyment and
advancement of individua expertise, talents and accomplishments. Findly, the sense of justice exacts
psychological penaties upon those whose life-plans violate the principles of right. Such individuals
are liable to suffer fedings of guilt and shame, and be regarded by other with indignation and
contempt.

And what reason is there to believe that the good upholds the right — that a rational plan of life
supports the principles of justice? To begin, a person capable of ordering his life with "rational
deliberation” should also be able to perceive that the principles of justice are such that he himself
would choose them under explicitly fair conditions of deliberation; namely, the conditions of the
origina position. Furthermore, according to the three laws of moral development (see pp. 116-7,
above), as a person matures, hisgood is naturally extended to include the well-being of his parents,
his family, his friends, and his associates, and eventually associations and institutions. (With full
development, hisloyalty reachesto ideas and principles-- but that isnot the point at issueright now.)
To desire the well-being of those we love includesthe desireto befair to them; i.e., to act justly (p.
570). Of course, one might attempt to be fair only to those closest to him, and to act hypocritically
and deceptively toward others. However, in acloseknit society, it isnot easy to "select who isto be
injured by our unfairness," or to predict whose loyalty we may need or whose friendship we may
cherish in the future. Thus, even from the limited standpoint of personal prudence,: the best policy
may well be to extend just treatment to as many persons, associations, and institutions as possible.
Inthe best of circumstances, whichisto say in awell-ordered society, onewould apply the principles
of justice universally (pp. 570-571).

If Rawls's arguments for the congruence of the right and the good are sound, then both aspects of
morality would be coherently combined in the virtuous person. Such a person, says Rawls, would
display two complementary capacities:

One for aconception of the good, the other for a sense of justice. When redlized, thefirstis
expressed by a rationa plan of life, the second by a regulative desire to act upon certain
principles of right. Thus a moral person is a subject with ends he has chosen, and his
fundamental preferenceisfor conditionsthat enable himto frameamode of lifethat expresses
his nature as afree and equal rationa being as fully as circumstances permit. Now the unity
of the person is manifest in the coherence of his plan, this unity being founded on the higher
order desireto follow, in ways consistent with his sense of right and justice, the principles of
rational choice. (p. 561)
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A community of such virtuous persons would, of course, be a stable community inthat the members
thereof would acknowledge that it isto the advantage of each that al honor the principles of justice
(p. 576). Thus, in summarizing his argument for congruence, Rawls concludes:

First that, inawell-ordered society, being agood person (and in particular having an effective
sense of justice) isindeed a good for that person; and second that this form of society is a
good society . . . . Thus awell-ordered society satisfies the principles of justice which are
collectively rational from the perspective of the original position; and from the standpoint of
theindividua, the desire to affirm the public conception of justice as regulative of one's plan
of lifeaccordswith the principles of rational choice. These conclusions support the values of
community, and in reaching them my account of justice as fairnessis completed. (p. 577)

And so too ismy presentation of justice asfairness. All that remains, inthis chapter, isabrief account
of Rawl's response to hisrivals, and some concluding meta-ethical comments on his theory.

27. Rival Theories; Perfectionism and Utilitarianism

In the original position, the parties have the opportunity to examine and assess a variety of. moral
theories for possible adoption as "rules of their association." Among the alternatives are justice as
fairness, "perfectionism,” various types of utilitarianism, intuitionism, egoism, and "state of nature
anarchy" (thelast being a"decision of no-decision”) (Rawls, 821). Of course, Rawlsbelievesthat the
parties would choose justice as fairness. indeed, the primary point of his book isto demonstrate the
validity of this belief. Of dl the alternatives considered in the origina position, Rawls takes
perfectionism and utilitarianism the most serioudy. We will do likewise. A review of his criticisms
of thesetwo moral theorieswill serveto place the boundaries of justice asfairnessinto sharper focus.

Perfectionism. Thelivesof ordinary mortals, says Nietzsche, have meaning only in the service of the
superior. He writes: "Mankind must work continually to produce individual great human beings --
thisand nothing elseisthetask. , . for the questionisthis: how can your life, theindividud life, retain
the highest value, the degpest significance? . . . Only by your living for the good of the rarest and
most valuable specimens’ (Nietzsche, quoted by Rawls, p. 325n).?> Thisisaradical version of "the
principle of perfection” which would surely be rejected in the original position, since there would be
virtually no chance for any of the parties to benefit therefrom. A moderate form of the perfection
principle would read:

The greater happiness of the less fortunate does not in general justify curtailing the
expenditures required to preserve cultural values. These forms of life have greater intrinsic
worth than the lesser pleasures, however widely the latter are enjoyed. Under normal
conditions a certain minimum of socia resources must be kept aside to advance the ends of
perfection. The only exception is when these claims clash with the demands of the basic
needs. Thusgivenimproving circumstances, the principle of perfection acquiresanincreasing
weight relative to a greater satisfaction of desire. (p. 326)
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Rawls believes that this too would be rejected. Since Rawls's refutation of moderate perfectionism
entails a refutation of the radical kind as well, we will confine our attention to his criticism of the
former.

Why, then, would even a moderate principle of perfectionism not be acceptable in the original
position as a component "rule of association” in actual life? The problem is that the traits to be
maximized are not primary goods, which dl rational agents would desire and need. In fact, says
Rawls, "criteria of excellence are imprecise as political principles, and their application to public
guestions is bound to be unsettled and idiosyncratic, however reasonably they may be invoked and
accepted within narrower traditions and communities of thought” (pp. 330-331). "The excellences,”
therefore, belong to persona conceptions of the good which, as we have seen, are barred from the
origina position by the veil of ignorance. It follows that no decision could be made to maximize
goods that were not identifiable in the original position.

However, the fact that the maximization of cultural or artistic excellencesis not among the principles
of justice by no means bars these perfections from the list of personal goods. In a

well-ordered society, persons are quite freeto pursue, devel op, enjoy and support these enterprises,
either individualy or collectively. But they may not force others, who do not share their tastes, to do
SO.

While justice as fairness allows that in a well-ordered society the values of excellence are
recognized, the human perfections are to be pursued within the limits of the principle of free
association. Persons join together to further their cultural and artistic interests in the same
way that they form religious communities. They do not usethe coercive apparatus of the state
to win for themselves a greater liberty or larger distributive shares on the grounds that their
activities are of more intrinsic value. Perfectionism is denied as a political principle. (pp.
328-329)

Utilitarianism. By far the largest share of Rawlsscritical remarks are directed against utilitarianism:
both the "classical" conception (which stresses the maximization of total utility), and the more recent

revisions(which arguefor the maximization of average utility) (Rawls, p. viii).2 Many commentators
have suggested that Rawls's most significant contribution might be his reintroduction of contract
theory as a deontological rival to the utilitarianism which has so dominated the thinking of
English-speaking moral philosophers this past century (p. vii). (See also, Cohen, 1972; Feinberg,
1973, p. 263; Hampshire, 1972; and Lyons, 1972). Theinfluenceof utilitariansm, and the consequent
significance of Rawlss rebuttal, extends beyond mora philosophy to economics (Arrow, 1973, p.
246), political science (Hampshire, 1972, p. 75) and the so-called "policy sciences' (Tribe, 1972).

4t isimportant to note that the issue of average v. total utility arises only with regard to
provision for the future — particularly with the consideration of the size of a future population.
Given a constant population (e.g., in the case of policies confined to time-present), average utility
is completely a function of total utility.
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But for Rawlss constant reiteration of his opposition to utilitarianism, the casual reader might be
struck by the smilarities in the theories. In many aspects, justice as fairness sounds utilitarian; for
instance, in the discussions of the "distribution of goods," or "maximizing prospects.” Nowhere,
however, does Rawls suggest that the criterion of the right is the maximization of total or average
good. As we have seen, Rawlss theory is quite at odds with these generalized maximization
principles. And, most fundamentally, Rawlss theory defines the right as independent of, and
absolutely prior to, thegood. Thisessentia insi stence upon theindependence and priority of theright,
places justice as fairness in irrevocable opposition to utilitarianism.

Rawls's confrontations with utilitarianism are so numerous and extensive throughout his book that
more than an entire column of space is required simply to list them in his index (pp. 606-607).
Moreover, as just suggested, numerous papers have been written in response to the philosophical
disputes between justice as fairness and utilitarianism. Obvioudly, | cannot in this brief space begin
to do justice to these issues. However, abrief statement of three major points of contention may be
illuminating. First of all, (a) "utilitarianism does not take serioudly the distinction between persons’
(p. 27). To the utilitarians, the amount (total or average) of good distributed to all iswhat matters --
not the rules of distribution to each. Rawlsis pre-eminently concerned with the (right) principles of
distribution. Secondly, to the utilitarian, the optimum society is one which distributes resourceswith
the greatest efficiency; that is, inamanner productive of the greatest benefit (total or average) asthis
distribution might be assessed by an

hypothetical, omniscient "ideal observer." Justice as fairness, on the other hand, conceives the just
society as a scheme of association that would be devised by an assembly of rational egoists, for their
reciprocal advantage, under conditions that all would agree are fair (p. 33). Because of this greater
emphasis upon theindividual and hisequal accessto advantages, Rawls believesthat hisconception
would be preferred by the parties in the original position (p. 14). Finally, Rawls charges that
utilitarianism askstoo much of someindividuas;, namely, that they "should forego advantagesfor the
sake of the greater good of the whole" (p. 177). Justice as fairness, however, assures equal liberty
to al and stipulates that unequal distributions of (primary) goods are allowable only if the least
endowed gain thereby. It follows that Rawls's "well ordered society” is far more stable than the
society based upon utilitarian principles. Rawls's explanation of thispoint betraysatouch of sarcasm:

Itisevident . . . why utilitarians should stress the role of sympathy in mora learning and the
central place of benevolence among the mora virtues. Their conception of justice is
threatened with instability unless sympathy and benevolence can be widely and intensely
cultivated. Looking at the question from the standpoint of the original position, the parties
recognizethat it would be highly unwiseif not irrational to choose principleswhich may have
consequences so extreme that they could not accept them in practice. (p. 178)

All too abruptly, we must now close this account of Rawlss criticism of utilitarianism. We will
occasiondlly returnto thiscontest asit appliesto the question of just provision for future generations.

28. Justice as Fairness: A Meta-ethical Postscript
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| will not attempt here to summarize a chapter that is itsalf a summary. However, a few closing
reflections concerning Rawls's impressive contribution to contemporary moral philosophy may lend
some perspective to this lengthy and wide-ranging chapter.

My primary objective in this chapter has been to present the essential elements of Rawls's theory of
justice and at least to suggest its rich systematic integrity and coherence. Just this objective has
entailed much more than ample materia to fill this lengthy chapter. Accordingly, | have had little
opportunity to present Rawls's supporting arguments, much lessto review the many published critica
responses or to develop many of my own. | havetried to express Rawls's position with sympathy and
inafavorablelight; asif, that isto say, | were generaly convinced by his presentation and converted
to his position.

In point of fact, while| am profoundly impressed by the breadth of Rawls's knowledge, the depth of
his scholarship, and the elegance of his system, | remain sceptical about many particular aspects of
his theory. For the most part, my critical responses to justice as fairness must remain unstated.
However, as promised, | will later attempt careful, detailed and extensive analyses of one aspect of
Rawls's thought: the question of "justice between generations.”

To close this chapter, | would liketo list what | believe to be some of the most significant features,
and, | would hope, the most enduring aspect of Rawls's theory of justice.

Justice as fairness is a substantive and normative theory. Contrary to fashionable philosophical
practice, Rawlsis not content smply to analyze moral discourse, or to describe mora deliberation.
He believesthat "it is obvioudy impossible to devel op a substantive theory of justice founded solely
on truths of logic and definition” (p. 51); and "a substantive theory" is precisely what he has
developed. Thistheory both describes and prescribes just principles and virtuous life-plans. Rawls,
in short, is attempting to revive, and proposing to answer, such fundamental ethical questions as:
"What isajust community?', "What are the rights and duties of the membersof such acommunity?”,
What isagood life?"

Justice as fairness is drawn from, and is relevant to, ordinary practical moral experience and
reflection. Ordinary experience, however, isby no meansthe exclusive source, for "considered mora
judgments,” in Rawlsstheory, arerefined, formalized, and synthesized into general principleswhich,
through "reflective equilibrium,” affect the outcome of practical moral judgments. Justice asfairness
beginsasan "attempt to describe our moral capacity,” (p. 46) and continues as ameans of informing,
refining, and guiding this capacity. The close coordination of Rawls's theory with practical moral
experienceis, 1 believe, one of its most distinctive and commendable features. (For a sample of the
practical implications of justice as fairness, see Rawlss discussion of civil disobedience in §853-59
of hisbook.)

Justice as fairness claims only to be an approximation. The scope of Rawls's theory is broad, the
answers he seeks are wide-ranging, and the enterprise that he has projected isambitious. In contrast,
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hisclaimsof successaremodest. Ashe perceivesthe present condition of moral philosophy (including
his own), he finds that:

[The] present theories are primitive and have grave defects. We need to be tolerant of
smplifications if they reveal and approximate the general outlines of our judgments.
Objections by way of counterexamples are to be made with care, since these may tell us only
what we know already, namely that our theory iswrong somewhere. The important thing is
to find out how often and how far it iswrong. All theories are presumably mistaken in places.
The real question at any given time is which of the views already proposed is the best
approximation overall. (p. 52)

Rawls makes no claim to have written the find moral philosophy. He does believe, however, that, in
view of the considerable advances in scientific knowledge and philosophical method since the days
of Locke, Hume and Kant, the traditional theory of the socia contract should be updated and given
a careful and scrupulous hearing. The critical response that has followed the publication of Rawls's
book indicatesthat he has eminently succeeded inreviving thisdebate among moral philosophers, and
beyond.

Justice as fairnessis fact-contingent and thus subject to change and growth. Thisfeature, whichis
evident throughout the book, is clearly explicated in the final section (887), where Rawls contrasts
his mode of theoretical justification with the "Cartesan” and "Naturalistic' approaches. The
"Cartesian method,” Rawls explains, "presumes that first principles can be seen to be true, even
necessarily so; deductive reasoning then transfers this conviction from premises to conclusion” (p.
578). The "naturalistic approach," he says:

Isto introduce definitions of mora conceptsin terms of presumptively non-moral ones, and
then to show by accepted procedures of common sense and the sciences that the statements
thus paired with the asserted mora judgments are true Although on this view the first
principlesof ethicsare not self-evident, thejustification of moral convictions posesno specid
difficulties. They can be established, granting the definitions, in the same fashion as other
statements about the world. (p. 578)

Rawlsreects both of these modes of justifying ethical judgmentsand principles. (Also, as| havejust
noted above, he believesthat the andysis of concepts and meanings hasno "specia placein atheory
of justice" (p. 51).) In short, "clear and distinct" a priori ideas, definitions, conceptual anaysis-- -all
of these may be important ingredients of atheory of justice, but none alone can suffice to justify a
theory. Among theadditional criteriafor justification are (a) coherence, and (b) entailmentswith, and
from, factual data(p. 159). Sincel have aready examined the coherence criterion (822, above), | will
turn immediately to the other matter of "fact- contingency."

In what sense, then, is justice as fairness dependent not on a priori intuitions or definitions but on

hard empirica facts. In the first place, as we have noted several times, in Rawlss theory, the
principles of justice are in "reflective equilibrium™ with "considered moral judgment” made in the

127



circumstances of ordinary life. Of course, thetruth, vaidity, soundness, or justice of these judgments
are not immediate data of experience, and Rawls does not claim this. However,, that certain persons
make such and such moral judgments, and that these judgments are rationally "considered” -- these
arefact clamsthat can be tested by such methods asinterviews, questionnaires, case studies, etc. In
this sense, then, "considered moral judgments' are genuinely factual ingredients of Rawls's theory.

In addition, we will recall that the parties of the original position are permitted to have accessto al
general knowledge that may bear upon the problem of determining the principles of justice.
Throughout thebook, Rawlssuggestsitemsof general information that might have significant bearing
upon the deliberations in the original position. Since we have aready covered thisground, asimple
enumeration of these presumed factswill suffice. They include: (a) thelist of desideratathat all would
want, whatever else each might want (i.e., "the index of primary goods"); (b) the presumption that
the least advantaged do in fact gain from larger distributions to others (the "trickle-down theory,"
which is an aspect of the difference principle); (c) the belief that persons generally tend to prefer
complex and inclusive activities and skills to those that are smple and confined ("the Aristotelian
Principle"); (d) the belief that the sense of justice evolves through three general stages of moral
development; and findly, (€) the assertion that persons will generaly support, affirm, and seek to
perpetuate a social order that operates according to the principles of justice (a "well ordered
society"), and that such a social order will usualy facilitate and sustain a person’s pursuit of his
rational life-plan (the stability and congruence factors). All of these claims. and many othersin A
Theory of Justice are, | believe, amenable to empirical examination -- e.g., by anthropologists,
economists and psychologists. Indeed, even a casua reading of a few of the responses to Rawls's
book supplies ready illustration of the factual entailments of justice as fairness.

Justice as fairness is a theory. It is not smply a generalization from particular moral judgments or
intuitions. Like such scientific theories as the kinetic theory of gases and the theory of organic
evolution, justice as fairness provides a model, avocabulary, and rules of interpretation by which a
body of data or "class of facts' might be coordinated and structured. Rawls identifies this "class of
facts against which conjectured [i.e., theoretical] principles can be checked" as "our considered
judgmentsin reflective equilibrium” (p. 51). (Note the comparison made between justice as fairness
and linguistic theory, note 4, p. 87, above.) Of course, we must not make so much of the similarities
with science that we lose sight of the differences. Scientific theories seek to facilitate empirical
prediction and verification, to unify disparate laws and hypotheses, and to suggest further avenues
of research and inquiry. Normative moral theory remains fundamentally practical; that is, it is
concerned with articulating rules for directing the conduct of life.

Justiceasfairnessistimely. For at least the last quarter century, Anglo-American moral philosophy
has been dominated by the anaytica approach and temperament. Now, at last, there is a decided
resumption of interest by philosophers in substantive moral issues. Of course, while Rawls's work
reflects this interest, and has contributed to its intensification, he is by no means the cause of it.
Moreover, normative ethics has not merely been dormant and unaffected these past few decades
waliting, asit were, for the analysts dominanceto fade and pass. Onthe contrary, therecent emphasis
upon critical ethics hasleft alasting and beneficia impact upon normative moral philosophy. Dueto
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recent explorations in meta-ethics, smplistic approaches, such as the "Cartesian” and "naturalistic"
methods described above, will in the future receive more careful and capable scrutiny. Traditiona
moral theories, such as the contract theory, will require considerable elaboration and refinement if
they are to attract and sustain the attention and adherence of future philosophers. Indeed, as| have
previoudy indicated, A Theory of Justice is an eminent example of a traditional theory (i.e.,
contractualism) which has reflected, responded to, and in significant instances incorporated recent
developmentsin critical philosophy.

In short, | am suggesting that philosophy has passed through a critical phase of its history, smilar,
in many ways, to those prompted in the past by the thought of such men as Socrates, of William of
Occam, of Hume and of Kant. Asaresult of this season of analysis, many of the earlier speculative
errors will be less likely to appear again in the mainstream of philosophical thought. For this, the
philosophical profession should beduly grateful. However, with these new andimportant critical tools
now at their disposal, it may well betimefor more (but surely not all) moral philosophersto turn once
more to the substantive issues.”®

Unquestionably, thisisan age which is dominated by profound moral issues: such issues aswar and
peace, racia justice and equality, environmenta renewal, personal integrity versus alienation, the
human control of technology, to name but afew. These issues are inescapable and will be responded
to, if only by indecision. No collective resolution by philosophersto ignore substantive mora issues
will prevent such issues from being widely discussed, or reactive policies from being enacted.
However, such a decision by the philosophers could well inhibit the clarity and intelligence of such
discussions, or adversely affect the propriety and the efficacy of such policies.

In arecent address, Rawls urged moral philosophers to extend their interests beyond the traditional
confines of their discipline, since:

The further advance of mora philosophy depends upon a deeper understanding of the
structure of moral conceptions and of their connectionswith human sensibility . . . . We must
not turn away from thistask because much of it may appear to belong to psychology of social
theory and not to philosophy. For the fact is that others are not prompted by philosophical
inclination to pursue moral theory; yet this motivation is essential, for without it the inquiry
has the wrong focus. (Oct., 1975, p. 22).

It isto Rawlssenduring credit that he has enriched contemporary moral deliberation by preparing an
ambitioussystem of thought which combinessomesignificant insightsof traditional moral philosophy,
the judgments of ordinary moral reflection, the findings of contemporary social and behavioral
sciences, and the rigor of recent analytic philosophy. Furthermore, in justice as fairness, Rawls has
devised ascheme of mora thought which, asasystem, succeedsin avoiding the more obviouspitfalls
of each of its components taken separately. First of al, while his system employs historical insights,
itisfar more than a simple recapitul ation of archaic doctrines. Secondly, while Rawlsstheory draws
fromtheresultsof ordinary moral judgment, it does not reduce to mererelativismor conventionalism.
Thirdly, like a good scientific theory, justice as fairness displays coherence, unity, and a
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"vulnerability” to factual information. Moreover, mindful of recent developments in anaytic
philosophy, Rawls seeksconceptual clarity, and successfully avoids empty or metaphysically obscure
locutions. And yet, while he uses conceptual analysis and scientific data to good effect, he does not,
to borrow Wordsworth's phrase, "murder to dissect”; that is to say, the normative elements of his
theory are neither dismantled by analytic reduction, nor are they absorbed, without a trace, into the
structure of existing scientific disciplines.

Many reviewers and commentators have predicted that A Theory of Justice will proveto bealasting
contribution to moral philosophy. | agree. Even if Rawls's system failsto survive essentialy intact,
surely many elements thereof will endure. But more significantly, Rawls has been a prominent force
in the recent move to bring normative moral philosophy -- the dedicated engagement of intellect in
the search for human ends -- back into the contemporary scene. For this, as well as the insight,
elegance, breadth, and rigor of his system, Rawls fully deserves the considerable attention and
commendation that he hasreceived inthebrief four years since the publication of A Theory of Justice.

Thomas Nagel's eloquent tribute, with which | fully concur, bears repeating:

Rawls possesses a deep sense of the multiple connections between social institutions and
individual psychology. Without illusion he describes a pluralistic social order that will call
forth the support of free men and evoke what is best in them. To have made such avision
precise, alive, and convincing is a memorable achievement. (1973, p. 234).
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NOTES

The reader interested in the critical responses to Rawls's theory may wish to examine
Brian Barry's The Liberal Theory of Justice (1973), Normal Daniels anthology, Reading
Rawls (1975), and severa of the many critical papers listed among the References at the
end of this dissertation.

My personal view isthat many modern philosophers who have dismissed ethical assertions
as being subjective and cognitively meaningless expressions of emotion, inclination, or
advice, have reached such conclusions after holding ethical claims up to criteria more
appropriate to factual discourse. The predictable failure of moral discourse to meet these
standards has led to the further, and | believe untenable, conclusion that moral assertions
are "meaningless.” In reply, | would urge that moral assertions, unlike empirical fact
clams, are fundamentally practical and thus context dependent; that is to say, moral
inquiry asks "What shall | do?', rather than "What is the case?' Furthermore, moral
discourse is fundamentally social, rather than individual. Accordingly, the inclination of
some philosophers to reduce meaning to persona data of immediate experience
necessarily excludes the very dimensions of practical import and social context that give
meaning to moral discourse. While | believe that Rawls would concur with much of this
assessment, | do not believe that | have encountered this particular reply to the
non-cognitivists in A Theory of Justice. Since this chapter is an exposition of Rawls's
views, | will say no more here of my own position.

The term "rational contractors' was coined by R. M. Hare (1972).

Noam Chomsky's revolutionary new "transformational linguistics' rests a great deal of
theoretical weight upon the remarkable grammatical sense of children. Chomsky sees this
as evidence of an innate "universal grammar" that may be, so to speak, "pre-wired" in the
human brain. However, this carries the analogy with moral theory too far. Rawlsis not
clearly proposing that there is a comparable, naturaly "innate" morality.

Hampshire (1972) expresses the linguistic analogy with morality quite well: "The point of
moral theory, and so of philosophical ethics, isto find some very genera guiding
principles that explain the apparently unconnected moral beliefs that constitute a prevailing
morality. Rather as alinguist and philologist may look for the general principles that
determine word order and the structure of sentences in English, so the philosophical
moralist looks for the general principles, or the single principles, that explain the
apparently diverse arrangements that we would consider unjust and therefore wrong. If we
do succeed in finding such principles, which fit the facts of our ordinary moral beliefs fairly
well except in afew marginal cases, then we can use the principles as a guide in doubtful
cases' (p. 34).

(For Rawls's use of thisanalogy see p. 47 of A Theory of Justice.)
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10.

11.

12.

In his early paper, "Outline of a Decision Procedure in Ethics' (1951), Rawls presents a
detailed list of criteriafor "considered moral judgments.” Other descriptions and criteria of
effective mora deliberation are, of course, commonplace in the literature of moral
philosophy. (for a statement quite harmonious with that of Rawls, see R. B. Brandt's,
"Qualified Attitude Method," in his Ethical Theory, 1959, p. 250.)

This phrase "weak conditions' might be misleading. Rawls simply means that, other things
equal, we should prefer the conditions in the origina position to be generdl,
uncomplicated, uncontroversial, and few -- "aconstrained minimum” (p. 583). As Adina
Schwartz puts it: "These conditions [of the original position] are strong enough to
generate 'aworkable theory of justice,’ but they are weaker (in the sense of being more
widely acceptable) than the conditions invoked in other theories interpretation of the
initial [contractual] situation” (1973, pp. 295-296).

Similar criticisms 'have come from Barry (1973), Lyons (1972), Margolis (1973), and
Schwartz (1973), not to mention several others.

It is not my task to rescue Rawls from the critics of his general theory. However, | might
suggest that a possible line of rebuttal to the critics of his clams of universality may be
found in the works of his Harvard colleague, Lawrence Kohlberg. Kohlberg clams to have
discovered culturaly universal moral structures amidst an acknowledged diversity of

moral contents (1967, p. 178). Might the principles of justice be held in reflective
equilibrium with the moral judgments based upon these alegedly universal structures?
Regretfully, haven't the space to pursue the question.

Several commentators suggest that Rawls's original position has a justificatory function as
well as an "expository” function. Indeed, without this additional function, much of the
point of this conceptual deviceislost. Unfortunately, | must resist the temptation to
enlarge this chapter with a consideration of this interesting question. For more discussion
of this point see Carr (1975), Daniels (1975), Honderich (1975), Parekh (1972) and
Schwartz (1973).

Rawls has expanded his views concerning the logical status of the "formal constraints of
justice," in his presidential address to the Eastern Division of the American Philosophical
Association: "The Independence of Moral Theory" (November 1975, pp. 11-14).

See especialy the papers by Nagel (1973), Schwartz (1973), and Teitelman (1972). Rawls
has replied to these critics on his recently published paper: "Fairness to Goodness'
(October 1975, pp. 536-554).

Most of Rawls's section on "Fair Equality of Opportunity” (814) consists of an insightful
analysis of "pure procedural justice." Thisis still another of the many sections of the book
which are illuminating in themselves, however much the whole system may or may not
succeed. Aswith so many portions of this rich and comprehensive book, | must regretfully
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13.

14.

15.

16.

17.

18.

19.

20.

pass over thistopic.

| would guess that the difference principle has drawn more critical attention than almost
any other aspect of Rawls's theory of justice. (The conditions of the original position and
the priority of liberty have possibly attracted about as much response.) One of the most
searching critiquesisin the seventh chapter of Robert Nozick's book, Anarchy, State and
Utopia (1974). (See especially p. 195.) Other papers dealing with thistopic are too
numerous for meto list them, and so | won't.

Russell made the remark in his Nobel Prize acceptance speech in 1951 (reprinted in
Russdll, 1962, p. 131).

"The Principle [of Efficiency, (also called “Pareto Optimality”)] holds that a configuation
is efficient whenever it isimpossible to change it so as to make some persons (at least one)
better off without at the same time making other persons (at least one) worse off. Thus a
distribution of a stock of commodities among certain individuals is efficient if there exists
no redistribution of these goods that improves the circumstances of at least one of these
individuals without another being disadvantaged.” (Rawls, 1971, p. 67).

Rawls has much more to say about just economic ingtitutions (primarily in the first few
sections of hisfifth chapter). However, in the interest of space, | will have to exclude an
account of this material.

When Rawls writes of a plan chosen with "full deliberative rationality,” he means that "it is
the plan that would be decided upon as the outcome of careful reflection in which the
agent reviewed, in the light of all the relevant facts, what it would be like to carry out
these plans and thereby ascertained the course of action that would best realize his more
fundamental desires.” (p. 417)

The reader may also perceive a paralel with Lawrence Kohlberg's theory of moral
development. In A Theory of Justice, Rawls gives Kohlberg no more notice than two
footnote citations (pp. 460n, 461-462n). Rawls acknowledges that his "morality of
association” is paralle to Kohlberg's "stages' three to five. However, he feels that the
superiority of the final "morality of principles’ must be argued on philosophical groundsin
that it cannot "be established on the basis of a psychological theory of development alone’
(p. 462n). In contrast, Kohlberg is far more impressed with Rawls's theory of justice. For
Kohlberg's views on the affinity of his theory with justice as fairness, see "The Claim to
Mora Adequacy of a Highest State of Moral Judgment” (1973).

The debate continues. In an article just received, Stephen Darwall replies to Johnson in "A
Defense of the Kantian Interpretation.” (1976, pp. 164-170)

Quoted by Paul Samuelson in his column in Newsweek, Dec. 30, 1974, p. 54. | do not
have the source in Hobhouse's works. | believe that this brief quotation from Hobhouse
suggests the most fruitful approach toward arefutation of such radical libertarians as Ayn
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21.

22.

23.

Rand, John Hospers and Robert Nozick. It seems to me that these writers tend to treat an
ongoing, functioning social system and a civilized condition as "free gifts' toward whose
preservation and maintenance the individual owes virtually nothing. | personally find this
position to be not only wildly misconceived but potentially dangerous.

Elsewhere, Rawls presents the issue this way: "The concepts of justice and goodness are
linked with distinct principles and the question of congruence is whether these two
families of criteriafit together. More precisely, each concept with its associated principles
defines a point of view from which institutions, actions, and plans of life can be assessed.
A sense of justice is an effective desire to apply and to act from the principles of justice
and so from the point of view of justice. Thus what is to be established isthat it is rational
(as defined by the thin theory of the good) for those in a wellordered society to affirm
thelr sense of justice as regulative of their plan of life. It remains to be shown that this
disposition to take up and to be guided by the standpoint of justice accords with the
individual's good." (p. 567)

The source in Nietzsche's work is: Untimely Meditations. Third Essay: Schopenhauer as
Educator, sec. 6, cited from J. R. Hollingsdale, Nietzsche: The Man and His Philosophy
(Baton Rouge, Louisiana State University Press, 1965), p. 127.

To be sure, not al critical philosophers would agree. For an excellent indication of the
clash between Rawls's normative ethics and the critical-analytic approach to mora
philosophy, see R. M. Hare's two-part review of Rawls's book (Hare, April 1973, July
1973), and Spencer Carr'sreply in Rawls's behalf (1975).
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